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THE NORTHERN SECURITIES CASE AND 
THE SHERMAN ANTI-TRUST ACT. 


LTHOUGH the primary object of this article is to consider 

briefly the recent decision of the United States Circuit Court 

of Appeals for the eighth circuit, in the case of United States v. 

Northern Securities Company and others,! yet, as that decision is 

founded wholly upon the Sherman Anti-Trust Act, it is proper to 

begin by saying whatever it is proposed to say in regard to that 
Act. 

Considering the noise that it has made, the Sherman Anti-Trust 
Act is very brief. It comprises only eight short sections, and 
occupies only a little more than a page in the Supplement to the 
Revised Statutes of the United States. Section 1 declares illegal 
“every contract, combination (in the form of trust or otherwise), or 
conspiracy in restraint of trade or commerce among the several 
states, or with foreign nations”; and it further declares that “ every 
person who shall make any such contract, or engage in any such 
combination or conspiracy, shall be deemed guilty of a misde- 
meanor,” and be punished accordingly. Section 2 declares that 
“every person who shall monopolize, or attempt to monopolize, 
or combine or conspire, with any other person or persons to 
monopolize any part of the trade or commerce among the several 





1 120 Fed. Rep. 721. 2 26 Statutes at Large, c. 647, p. 209. 
3 P. 762. 
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states or with foreign nations,” shall be deemed guilty of a misde- 
meanor, and shall be punished accordingly. Section 3 is not 
material for the present purpose. Section 4 invests “the several 
circuit courts of the United States with jurisdiction to prevent and 
restrain violations of this act”; and makes it “the duty of the 
several district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to institute 
proceedings in equity to prevent and restrain such violations.” 
Sections 5 and 6 are not material for the present purpose. Sec- 
tion 7 declares that “any person who shall be injured in his busi- 
ness or property by any other person or corporation by reason of 
anything forbidden or declared to be unlawful by this Act may sue 
therefor in any circuit court of the United States, in the district in 
which the defendant resides or is found, without respect to the 
amount in controversy, and shall recover threefold the damages by 
him sustained, and costs of suit including a-reasonable attorney’s 
fee.” Section 8 will be stated further on.! 

The first observation to be made upon this statute is that, re- 
garded as a piece of substantive legislation, it simply, in terms, 
declares certain acts illegal and criminal, and accordingly by im- 
plication forbids them. Has it also the effect of making such acts 
civil torts? No, clearly not. A civil tort must necessarily be an 
injury to some person in respect to his personal rights or his rights 
of property.2 The person injured by a civil tort may be a private 
person, a corporation, or the state. That the acts forbidden by 
this statute injure any one’s personal rights will not be claimed ; 
and it is also clear that they injure no one’s rights of property, and 
least of all any rights of property belonging to the state. What 
are the acts which are forbidden? First, the entering into certain 
contracts, combinations, or conspiracies. What contracts, com- 
binations, or conspiracies? Such as shall be in restraint of trade 
or commerce among the several states or with foreign nations, 2. ¢., 





1 See infra, p. 546. 

2 In 13 Harv. L. REv. 537, 659, in an article entitled “Classification of Rights 
and Wrongs,” I have divided all civil rights into the two classes of absolute rights and 
relative rights, and I have also divided absolute rights into personal rights and rights 
of property. If any reader should object to the terms “absolute” and “ relative,” he 
can substitute for them the terms “i rem” and “in personam.” In a note at p. 546 
of the same article, I have stated my reasons for preferring the former to the latter. 
In omitting all reference to relative rights in this place, I do not wish to be understood 
as asserting that a relative right can never be the subject of a tort, my object being 
merely to avoid embarrassing myself and my readers with that question unnecessarily. 
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such as shall be entered into for that purpose, or with that object 
in view, or such as will produce, or have an inevitable tendency to 
produce, that effect. Secondly, the act or acts of monopolizing, 
or attempting to monopolize, or of combining or conspiring with 
any other person or persons to monopolize, any part of such trade 
or commerce. It is not necessary to deny that the act of carrying 
into effect a contract, combination, or conspiracy, or that the act 
or acts which may be consequential upon securing, or attempting 
to secure, or combining or conspiring with another person or other 
persons to secure a monopoly, may have the effect of injuring the 
rights of property of another person or other persons. And the 
authors of the statute appear to have thought such act or acts, or 
some of such acts, might have that effect.1_ But it is impossible 
that the mere act of entering into any contract, combination, or 
conspiracy, or the mere act of securing, or attempting to secure, 
or of combining or conspiring to secure, any monopoly should 
have the effect of injuring the property of any person whatever. 
As, however, the Northern Securities Case is an action brought 
by the state, z. ¢., by the United States, to “ prevent and restrain” a 
violation of the act in question, it seems proper to inquire in what 
cases the state may maintain a suit in equity to prevent the com- 
mission of a civil tort. First, the state is an artificial person or 
body politic, and as such is the owner of property, and therefore 
it can, like other persons, whether natural or artificial, maintain 
suits in equity to prevent torts to its own property. It is not 
claimed, however, that any act or acts forbidden by this statute 
can constitute a tort to any property belonging to the United 
States. Secondly, it frequently happens that the state holds the 
title to property as representing the general public, the reason 
being that the general public, not being in law a person, can neither 
hold property in its own name nor sue in its own name, and hence 
it is represented by the state in both these respects. It follows, 
therefore, that the state has the same right to sue respecting prop- 
erty which it holds for the benefit of the general public that it has 
respecting property which it holds for its own benefit. The cases 
in which property is thus held by the state for the benefit of, 
and as representing, the general public, constitute two important 
classes, namely, first, cases of public highways of every descrip- 
tion, including all railways, canals, navigable rivers, and tide-waters. 





1 See section 7 of the Act, supra, p. 540. An injury to one’s business is an injury 
to his property. See the article before referred to, 13 HARv. L. REV. pp. 669-670. 
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Sometimes such property consists of a mere right of way, in which 
cases of course it is incorporeal, and sometimes it includes the 
ownership of the soil. When it consists merely of a right of way, 
the ownership of the soil is generally in the owners of the adjoin- 
ing land, as in the case of common highways or roads; when it 
includes the ownership of the soil, the soil, as well as the right of 
way, is generally vested in the state, as in the cases of navigable 
rivers and tide-waters, though, in the case of railways, the title to 
the soil is generally vested in the railway companies themselves.! 
The second class of cases in which property is held by the state 
for the benefit of, and as representing the general public, comprises 
all cases of property held upon public trusts, 2. ¢., all property 
devoted to religious, charitable, or other public uses, but not in- 
cluding property owned by the state and held for its own purposes. 
Property thus held upon public trusts is generally derived from 
the munificence of private persons, and the legal title to it is gen- 
erally vested originally in trustees; but when such trustees con- 
sist of natural persons, it frequently becomes impossible, after the 
lapse of considerable time, to trace the legal title to such property, 
or ascertain in whom it resides. What is the function of the state 
in respect of property thus held upon public trusts? First, to repre- 
sent in all cases the general public as the cestuzs que trust of such 
property, and to see that the trustee, if any, performs his duty; 
secondly, if there is no trustee, or none can be found, it is the duty 
of the state to supply the want of a trustee, and thus protect the 
property against strangers. 

With property of this last description it will be admitted that 
the statute in question has nothing to do; and though it has been 
held ? that the statute has to do with railways, that is not because 
the acts forbidden by it are liable to be committed against rail- 
ways, but because they are liable to be committed by railway 
companies. In short, if the statute extends to railways, it is not 
because Congress was seeking to protect railways, regarded as 
public highways, against the acts of tort-feasors, but because it 
was seeking to protect the general public against any attempts 
by railway companies to establish and maintain unreasonable 
rates. But such attempts, even if successful, would not constitute 
civil torts, nor could they ever ripen into torts, which could be 
restrained and prevented at the suit of the United States, as rep- 





1 As to this first class of cases, see /w re Debs, 158 U. S. 564, 586-593. 
2 United States v. Trans-Missouri Freight Ass., 166 U. S. 290. 
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resenting the general public. Thus, if two railway companies 
should enter into a contract with each other to advance the rates 
on their respective lines beyond what would be reasonable, no 
right, either public or private, would be infringed by such contract. 
Nor would the carrying out of such contract, by establishing and 
maintaining unreasonable rates, be an infringement of any right, 
public or private. If, however, any person should require either 
of those railway companies to carry his goods, and the latter 
should refuse to do so, except at the unreasonable rates thus es- 
tablished, it would thus infringe the personal right! of such person 
to have his goods carried at a reasonable rate, and accordingly 
such person could maintain an action for damages; but the 
United States could maintain no action except for a refusal to 
catry its own goods at a reasonable rate. 

- Upon the whole, therefore, it is clear that the Sherman Anti- 
Trust Act is a criminal statute pure and simple, 2 ¢., that it 
simply declares certain acts to be crimes, and provides for their 
punishment. It also confers upon courts of equity jurisdiction to 
“‘ prevent and restrain” the commission of such acts, and thus fur- 
nishes an instance of a statute which confers upon courts of equity 
jurisdiction to restrain and prevent the commission of crimes.? 
Had not the Act conferred this jurisdiction in express terms, it 
is plain that no court of equity could have entertained any suit 
founded upon the Act.’ 

The second observation to be made upon the statute is that 
section 2 has no application to railways or railway companies. 
There is not, indeed, in the Act itself a single word which can 
lead any one to think that its authors had either railways or rail- 
way companies at all in their contemplation; and the only argu- 
ment in favor of the view that the first section of the Act extends 
io railways or railway companies is founded wholly upon the com- 





1 See Note on p. 554- 

2 See Mr. Mack’s article on “ The Revival of Criminal Equity,” 16 Harv. L. Rev. 
389-403. 

3 In Jn re Debs, 158 U. S. 564, 593, BREWER, J., in delivering the unanimous opinion 
of the court, said: “ It is objected that it is outside of the jurisdiction of a court of 
equity to enjoin the commission of crimes, This, as a general proposition, is unques- 
tioned. A chancellor has no criminal jurisdiction. Something more than the threat- 
ened commission of an offence against the laws of the land is necessary to call into 
exercise the injunctive powers of the court. There must be some interferences, actual 
or threatened, with property or rights of a pecuniary nature, but when such interfer- 
ences appear, the jurisdiction of a court of equity arises, and is not destroyed by the 
fact that they are accompanied by, or are themselves, violations of the criminal law.” 
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prehensiveness of the following words in that section, namely, 
“all contracts, combinations, and conspiracies.”! As, however, 
sections I and 2 are wholly independent of each other, the words 
just quoted have no tendency to show that the two sections are 
coextensive in their application; and the extent of the applica- 
tion of section 2 must depend upon considerations applicable to 
that section alone. Section 2 declares that every person who 
shall do any of certain specified acts shall be deemed guilty of a 
misdemeanor; and if the acts so specified can be committed by 
railway companies as such, the words “ every person” are suffi- 
cient to include such companies.? Can then railway companies 
commit the acts specified in section 2? That question depends 
upon the meaning of the words “any part of the trade or 
commerce among the several states, or with foreign nations.” Un- 
doubtedly, railways are by far the most important of all instru- 
ments of inland trade and commerce, but an instrument by means 
of which a thing is done, even though it be indispensable, is 
not the thing itself. Railways are also public highways, and as 
such are subject to the control of the state. Moreover, when 
used for the carriage of goods, the subjects of trade and com- 
merce, from one state into or through another state, or other 
states, they become subject to the control of the United States. 
Trade and commerce, however, actually consist in buying and 
selling, though they may, perhaps, be also said to include certain 
necessary incidents of most buying and selling, as, for example, 
the carriage of goods bought and sold from the seller to the buyer. 
Thus, the buyer and seller must always take such carriage into 
consideration as sometimes causing an important item of expense 
incident to the buying and selling, and they should of course have 
a clear understanding as to whether such expense is to fall upon 
the buyer or the seller. It is only, however, in its relation to the 
buyer and seller of goods that the carriage of such goods can be 
said to be an incident of the buying and selling of them. In its 
relation to the carrier, who performs the service merely for hire, 
the carriage of goods bought and sold has no more to do with 
the buying and selling of them than any other service performed 
for hire upon them or in relation to them, whether with a view to 
their sale or as an immediate consequence of their sale. It has 





1 See United States v. Trans-Missouri Freight Ass., supra. 
2 See section 8 of the Act, infra, p. 546. 
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been held! that even so important a thing as the manufacture of 
goods by their owner, though done solely with a view to selling 
them, is not trade or commerce in such goods; and this would be 
true even of the manufacture of goods by a seller of them, under 
an order from the buyer. Nor is it at all material whether the 
service of carrying goods for hire be performed in one state only 
or in more than one; if it is not trade and commerce when per- 
formed in one state only, it is not interstate trade and commerce 
when performed in more than one state. 

As, therefore, the only thing that a railway company can mo- 
nopolize is the carriage of goods and passengers for hire, and as 
such carriage does not constitute trade or commerce, it follows 
that railway companies are not within section 2 of the Act. The 
only monopoly which section 2 forbids is a monopoly of the 
goods which constitute the subjects of trade and commerce, so 
far as the trade and commerce in such goods is subject to the 
control of the United States. This explains the fact that section 
2 forbids the monopoly of any part of such trade or commerce. 
To forbid a monopoly by a railway company of the carriage of 
any part of the goods carried by it would be absurd, as every 
railway company necessarily has a monopoly of the carriage of 
by far the greater part of the goods carried by it, and no railway 
company could live without such monopoly. It is only at what 
are known as competing points that a “‘ shipper” of goods has any 
choice as to the railway by which he shall “ ship” them. 

The next question is: what are the acts which section 1 of the 
statute forbids? Or,to put the question in the concrete, and, at 
the same time, limit it to the Northern Securities Case, did it for- 
bid the organization of the Northern Securities Company for the 
purpose of acquiring and holding a majority of the shares in the 
Northern Pacific and Great Northern Railroad Companies, and 
the carrying out of that purpose through the acquisition by that 
company of such shares? In answering this question in the affir- 
mative, the Circuit Court of Appeals professed to follow three 
decisions of the Supreme Court, made in cases? arising upon the 
same statute, the Circuit Court holding that the Northern Securi- 
ties Case could not be distinguished from those three cases, and 
hence was governed by them. Was the court right in thus hold- 





' United States v. E. C. Knight Co., 156 U. S. 1. 
# U.S. v. Trans-Missouri Freight Association, 166 U.S. 290; U.S. v. Joint Traf 
fic Association, 171 U. S. 505; Addyston Pipe and Steel Co. ~. U. S., 175 U.S. 211. 


35 
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ing? No, it seems not. In two! of those three cases, several 
railway companies had associated themselves together, under 
articles of agreement, for the purpose of regulating the rates to 
be charged for the transportation of goods on their respective 
lines or systems, and: making such rates stable and uniform; and, 
in the other case,” several manufacturers of a certain class of goods 
had associated themselves together, under articles of agreement, 
for the purpose of regulating the prices at which goods manu- 
factured by them respectively should be sold. In the Northern 
Securities Case, on the other hand, there is only one person 
concerned, namely, the Northern Securities Company. Nor is 
it material that that company is only an artificial person, 7.¢., a 
corporation. It was created by the State of New Jersey, has 
always remained in that state, and all the acts complained of were 
done in that state; and therefore the validity and lawfulness of 
those acts depend wholly upon the laws of New Jersey, unless 
they would have been made invalid and unlawful by the laws of 
the United States, if done by a natural person. Indeed, it is wholly 
immaterial to the United States whether any act done within the 
limits of a state is done by a natural or an artificial person, 2. ¢., 
the validity and lawfulness of the act, under the laws of the United 
States, can never depend upon whether the person doing it be- 
longed to the one or the other of these two classes of persons. 
Accordingly, the Sherman Anti-Trust Act does not contain the 
slightest allusion to artificial persons, except in the seventh and 
eighth sections, and those two sections show conclusively that 
the Act intended to make no distinction between natural and arti- 
ficial persons; for section 7 declares as stated supra,’ while section 
8 declares that “the word ‘ person’ or ‘ persons,’ whenever used 
in this act, shall be deemed to include corporations and associa- 
tions existing under or authorized by the laws of either the United 
States, the laws of any of the Territories, the laws of any State, 
or the laws of any foreign country.” 

Would it, then, have been a violation of the Act for any natural 
person to have acquired and owned, either a majority of the shares 
in the Northern Pacific and Great Northern Railroad Companies 
respectively, or all of them, or any number less than all? The 
court does not claim that it would have been, and that it would 





1 U.S. v. Trans-Missouri Freight Association and U. S. v. Joint Traffic Association. 
2 Addyston Pipe and Steel Co. v. U. S. 
8 P. 540. 
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not have been is a proposition too plain for argument; for no 
person can contract, or combine, or conspire with himself. 

The court, therefore, clearly regarded it as indispensable to show 
that several persons were concerned in doing the acts which it 
adjudges unlawful, and it attempted to do so by going behind the 
Northern Securities Company, and treating the acts done by it as 
done by the natural persons who promoted and procured the or- 
ganization of the company, and who caused it to acquire the shares 
in question; and accordingly the court likens the acquisition of the 
shares in question by the Northern Securities Company, not to 
their acquisition by a single natural person on his own account, 
but to their acquisition by a“ trust.”! But it is a complete answer 
to all this to say, first, that the acts adjudged unlawful were done, 
in point of law, by the Northern Securities Company itself, and by 
no one else; secondly, that in doing those acts, the Northern Se- 
curities Company was as completely within the law as any natural 
person would have been in doing the same acts; thirdly, that the 
procuring, inducing, or causing, of another person, whether natural 
or artificial, to do a lawful act, cannot possibly constitute an un- 
lawful combination or conspiracy. 

The next question is whether, assuming that the acts com- 
plained of violated the statute, the relief given in the Northern 
Securities Case is authorized by the Sherman Anti-Trust Act, or 
warranted by any principle of equity. That it is not warranted by 
any principle of equity, if not authorized by the Act, is plain from 
what has been already said, namely, that equity would have had 
no jurisdiction of the case, but for section 4 of the Act. Was then 
the relief given authorized by section 4? No, clearly not. What 
did that section authorize courts of equity todo? Simply to “ pre- 
vent and restrain” the carrying into effect of any contract, combi- 
nation, or conspiracy which the Act makes unlawful. In order to 
apply this section of the Act intelligently, it is necessary to distin- 
guish between those contracts, combinations, and conspiracies, on 
the one hand, which create certain relations between the parties to 
them which are expected to continue, substantially unchanged, so 
long as the contract, combination, or conspiracy remains in force, 
and to which, therefore, the legal distinction between things exec- 
utory and things executed is inapplicable, or as to which the dis- 
tinction is merely a distinction between the future and the past, — 





1 120 Fed. Rep. 721, 725. 
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between things already done, and things remaining to be done, 
and, on the other hand, contracts, combinations, and conspiracies, 
the carrying into effect of which will put an end to the relations 
between the parties to them which such contracts, combinations, 
and conspiracies originally created, but will result in the immediate 
creation of new and different relations, and as to which, therefore, 
the distinction between things executory and things executed is 
vital. To the former class belong the three cases already referred 
to, while the Northern Securities Case belongs to the latter class. 
In the former class of cases a court of equity may “ prevent and 
restrain” the further carrying into effect of the contract, combi- 
nation, or conspiracy so long as such contract, combination, or 
conspiracy remains in force. In other words, it will never be too 
late for the court to give relief as to the future until all occasion 
for relief is past. In the latter class of cases, on the other hand, 
relief can be given by way of restraint or prevention only so long 
as the contract, combination, or conspiracy remains executory. It 
is to be observed, however, that a contract, combination, or con- 
spiracy may have two stages, both of which are executory, namely, 
a first stage, in which nothing has yet been executed, and a second 
stage, which, while it is the result of an execution of the first stage, 
is itself executory in turn; and, when such is the case, it must first 
be ascertained whether the statute forbids the execution of the 
first stage, or of the second stage, or of each stage; for if it forbids 
the execution of the first stage only, an injunction can be granted 
only so long as that stage remains executory, while, if it forbids the 
execution of the second stage only, an injunction can be granted 
only after the execution of the first stage and before the execution 
of the second stage. If, on the other hand, the statute forbids the 
execution of each stage, an injunction granted any time before 
the execution of the second stage will be in time. The Northern 
Securities Case furnishes a good illustration of these distinctions, 
assuming, of course, that the case is within the statute. The first 
stage of that case was the organization of the Northern Securities 
Company, while its second stage was the acquisition by that com- 
pany of the shares of the Northern Pacific and Great Northern 
Railroad Companies. Whether the statute forbade the execution 
of each stage, if it forbade the execution of either, it seems not 
material to inquire, as no injunction was granted till long after the 
execution of the second stage, at least to the extent of the acqui- 
sition of more than a majority of the shares of each of the two 
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railway companies, and, therefore, long after it had ceased to be 
possible to grant any relief by way of prevention, except against 
the acquisition of any more of such shares. 

The conclusion, therefore, is, that the court was never authorized 
to give any other than negative relief in the Northern Securities 
Case, 2. ¢., relief by way of prevention, even assuming that the case 
comes within the statute, and that the time had long gone by when 
any such relief could be given that would do the United States any 
good or the defendants much harm; and yet the court has man- 
aged to make a decree which has been said in print more than 
once to be the most important decree that was ever made. 
Whether that is so or not depends upon the meaning attached to 
the word “important.” That a more iniquitous decree was never 
made may be asserted with much confidence. What, then, is the 
nature and character of this decree? First, while it is, in its terms, 
purely negative, it forbids what is not forbidden by the statute, 
either directly or indirectly, and what the court, therefore, had no 
authority to forbid; secondly, the negative relief was given solely 
with a view to compelling affirmative action to be taken by the 
defendants which the court well knew it had no means of com- 
pelling directly. That is to say, the Northern Securities Company 
having issued its own shares in exchange for shares in the Northern 
Pacific and Great Northern Railroad Companies, and the statute 
having, as the courts say, thus been violated, and it being too late 
to give relief by way of prevention, the court sought to compel the 
parties to the exchange to undo what had been done by re- 
exchanging the shares in the Northern Securities Company for 
the shares in the railway companies, and thus to accomplish the 
same object that might have been accomplished by giving nega- 
tive relief, if it had not been too late to give such relief; and the 
court attempted to accomplish that object by declaring that the 
Northern Securities Company should never vote or receive divi- 
dends on any of the shares held by it in the Northern Pacific and 
Great Northern Railroad Companies; and as these shares consti- 
tute substantially the only assets of the Northern Securities Com- 
pany, this was equivalent to declaring that the latter company 
should never pay dividends on its own shares issued in exchange 
for the shares in the two railway companies. Undoubtedly, the 
court expected its decree speedily to bring the parties to terms, 
especially as the only persons affected by the decree were the 
Northern Securities Company and its shareholders, and as the 
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latter had, therefore, everything in their own hands. The court, 
accordingly, expected the restraints of the decree to be only of 
short duration, and it therefore intimated to the parties that they 
could free themselves from those restraints at any moment by 
making the re-exchange before referred to. These considerations 
do not, however, affect the character of the decree in the slightest 
degree. It is still true that the decree is a final one, and that the 
restraints imposed by it are absolute and unqualified; and the 
only question, therefore, is whether, as they stand, they are legal 
or illegal. 

I. The United States does not claim to have the slightest right 
or interest in the shares in question, either on its own account or 
as representing the general public, nor does it in any way impeach 
or question the title of the Northern Securities Company to those 
shares. It does, indeed, claim that the acquisition of those shares 
was forbidden by the Sherman Anti-Trust Act, and that the act of 
acquiring them was, therefore, a criminal offense; but that is no 
impeachment of the title of the Northern Securities Company. 
The mere fact that the acquisition of property is made criminal 
furnishes no ground for impeaching the title of the person acquir- 
ing it. The only way in which the title of a person in possession 
of property can be impeached is by the assertion of a title to that 
property in opposition to his, and, in the case of the shares in 
question, there is confessedly no person who does or can assert a 
title to them in opposition to the Northern Securities Company, 
and, for that reason, as has been shown, the acquisition of those 
shares by that company did not, and could not, constitute a civil 
tort. But even when property is acquired by one person from 
another by means of a civil tort, the latter can never impeach the 
title of the former, unless the tort be a statutory one, and the 
statute expressly declares that no title shall be acquired by means 
of such tort.1 Equity may, indeed, sometimes give relief in such 
cases, but only by rescinding the transaction, 2. ¢., by compelling 
the tort-feasor to reconvey to the person injured what he has 
acquired from him, on receiving from the latter what he gave him 
in exchange. 

II. Such then being the title of the Northern Securities Com- 
pany to the shares in question, the decree declares that it shall 





1 Notable instances of such statutes will be found in 9 Anne, c. 14, against gaming, 
12 Anne, statute 2, c. 16, against usury, and in the New York Statute of 1837 against 
usury. Laws of 1837, c. 430, p. 486. 
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never enjoy those shares except by alienating them. Moreover, 
so long as that company chooses to retain those shares, the decree 
produces two extraordinary results, namely, first, that two conti- 
nental lines of railway are turned over to the control of a small 
minority! of their shareholders; secondly, that the bulk of the 
earnings of the same railways, applicable to the payment of divi- 
dends, is absolutely tied up.? 

What then can be said in support of such a decree? The court 
claims that it is authorized by the statute, apparently on the theory 
that Congress must have intended to authorize any proceeding 
which the court should find necessary to carry out the purposes of 
the statute.2 But the answer to that is that a lawgiver is supposed 
to mean only what he says, and that Congress, in conferring 
authority upon courts of justice in the statute in question, has used 
language so clear and explicit as to leave no room for doubt as to 
its meaning, and as to preclude any extension of its meaning by 
interpretation or construction. Whether, therefore, the statute 
itself would be valid, if it authorized such a decree, it is not neces- 
sary to inquire. 

Can anything else be said in support of the decree? Only that 
the end justifies the means. Perhaps the court would not admit 
that it proceeded upon this theory, but it is the only theory or view 
that can be advanced in support of the decree, unless the court 





1 Namely, a minority of about twenty-four per cent in the case of the Great Northern 
Railroad Company, and of about four per cent in the case of the Northern Pacific Rail- 
road Company. See 120 Fed. Rep. 724. 

2 How serious a thing this is will be appreciated, when it is stated that the Northern 
Securities Company now holds upwards of 1,500,000 shares in the Northern Pacific 
Railroad Company, and upwards of 940,000 shares in the Great Northern Railroad 
Company, and that the former company is now paying dividends at the rate of 6 per 
cent, while the latter is paying at the rate of 7 per cent. It will thus be seen that the 
decree will tie up nearly sixteen millions of dollars annually. 

8 THAYER, J., delivering the opinion of the court, says (120 Fed. Rep. 730): “It 
would be a novel, not to say absurd, interpretation of the Anti-trust Act to hold that 
after an unlawful combination is formed and has acquired the power which it had no 
right to acquire, namely, to restrain commerce by suppressing competition, and is 
proceeding to use it and execute the purpose for which the combination was formed, 
it must be left in possession of the power that it has acquired, with full freedom to 
exercise it. Obviously the act, when fairly interpreted, will bear no such construction. 
Congress aimed to destroy the power to place any direct restraint on interstate trade 
or commerce, when by any combination or conspiracy, formed by either natural or 
artificial persons, such a power had been acquired; and the government may intervene 
and demand relief as well after the combination is fully organized as while it is in pro- 
cess of formation.” 
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was right in thinking the decree was authorized by the statute, 
and, if the court was right in so thinking, then it is the only theory 
that can be advanced in justification of the statute. It is to be 
hoped that no lawgiver or court of justice ever proceeded know- 
ingly and consciously upon a theory so destructive of every prin- 
ciple of justice. 

But what shall be said of the end for the attainment of which 
the court was tempted to make so extraordinary a decree? It is 
undoubtedly a common thing for a court of equity to rescind a 
transaction between two persons which has been procured by the 
fraud of one of them, z.¢., to compel the tort-feasor to restore 
what he has received from the person defrauded, upon the latter’s 
restoring to him what he gave in exchange, equity thus restoring 
both parties to the situation that they were in when the fraudulent 
transaction took place. It is scarcely necessary to say, however, 
that such a rescission can be made by a court of equity only upon 
the application of the person defrauded, he being the only person 
who is entitled to a rescission as well as, presumably, the only 
person who desires one. Can a court of equity, then, rescind a 
transaction between two persons, in which neither has been de- 
frauded by the other, neither has injured the other, which neither 
wishes to have rescinded, and which neither will join the other in 
rescinding, except upon compulsion? To do so would necessarily 
imply a suit in which both parties to the transaction to be re- 
scinded are made defendants, and some person who is a stranger 
to that transaction is plaintiff, and the only plausible reason that 
could be given for such a suit would be that the plaintiff is the 
state, and is seeking to punish a crime, z.¢., is seeking to compel 
the defendants to undo a thing which has been done by them, and 
the doing of which has been made a crime. Such is the suit in 
question;! and hence we have the extraordinary spectacle of a 
court of equity attempting, indirectly, and by means of an illegal 
decree, to compel defendants, as the only means of escaping the 
penalties of that decree, to do what the court had no power to 
compel them to do, and that too by way of inflicting a punishment 





1 The reader will observe that section 4 of the Act does not say in whose name the 
suits which it directs shall be brought, but it directs them to be brought by a District 
Attorney of the United States, and it is only on behalf of the United States that the 
statute could direct suits to be brought, or a District Attorney to bring suits; and, as 
the statute furnishes no ground upon which a civil suit could be directed, of course 
the suits directed must be criminal. 
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for acrime. It seems scarcely necessary to add that the statute 
lends not the slightest countenance to such a proceeding. 

The conclusion, therefore, is that the decree is a mere act of 
arbitrary power and utterly without justification or excuse. Lest, 
however, some reader should be apprehensive that its reversal would 
leave the public without protection against the “ rapacity of rail- 
way monopolists,” it seems proper to say that a powerful argu- 
ment in support of the view that no part of the statute extends to 
railways or railway companies is derived from the fact that there 
was no call for such an act respecting them; that the only way in 
which railways can do an injury to the general public is by charg- 
ing unreasonable rates for the services which they render, and 
that for such an injury the state already had an incomparably 
better remedy than any which the Sherman Anti-Trust Act can 
furnish, in its unquestioned power to regulate and control railway 
rates; that the principle of unlimited competition, as a means of 
keeping prices within reasonable limits, is not only inapplicable to 
railways, but, if applied to them, produces the greatest evils to the 
public as well as to the railways; that, if the state itself should 
undertake the duty of rendering to the public the services which 
are rendered by railway companies, every one would agree that its 
monopoly of such service should be complete and absolute; and 
when the state delegates to railway companies the right to render 
these services, and imposes upon them the corresponding duties, 
it becomes the function of the state, first, to see that those com- 
panies faithfully perform their duties to the public, and, secondly, 
to give them, so far as it is practicable, the same protection against 
competition that it would itself enjoy, namely, by permitting no 
railways to be constructed except under its own special authority, 
and by authorizing the construction of new railways only where 
those already existing are unable, or fail, to perform all the service 
which the public requires; that the ideal railway system would be 
a system comprising all the railways in any given state, and of 
course controlled by a single authority, namely, either by the 
direct authority of the state, or by the direct authority of those by 
whom the system is owned, acting, however, under such rules and 
regulations as the state from time to time sees fit to make; and 
such in particular is the system for which those who desire to see 
state ownership of railways should work; that, as has been already 
seen, the only competition possible among railway companies is 
at competing points, and that the only effect upon the public 
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of unrestrained competition at all competing points is, first, to 
give those who “ship” their goods at competing points lower 
rates than they are in justice entitled to receive, and, secondly, 
to give those unreasonably low rates at the expense of those who 
can “ship” their goods only at non-competing points; and, finally, 
that it was such competition as that just mentioned that caused 
the only great and widespread dissatisfaction with railway rates 
that ever existed in this country, and that the dissatisfaction thus 
caused was so great and widespread as to lead to the enactment of 
the Interstate Commerce Act.! 


C. C. Langdell. 





1 24 Statutes at Large, c. 104, p. 379. 


Note to p. 547. — It was through an inadvertence that I described in the text the 
right of a person to have his goods carried by a railway company at a reasonable rate 
as a “personal” right. The state imposes upon every railway company the duty of 
carrying the goods of every person at a reasonable rate, and hence the right of every 
person to have his goods so carried is a relative right, and a refusal to perform the 
correlative duty is a violation of the right, and constitutes a negative tort. See 13 
Harv. L. REv. 537-8, 539, 542-6, 659-61. 
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LIMITATIONS UPON THE RIGHT OF WITH- 
DRAWAL FROM PUBLIC EMPLOYMENT. 


HE law of “public callings,” although a very interesting 

branch of legal knowledge, and one rapidly assuming great 
importance in connection with the development of our economic 
system, has received only partial and fragmentary treatment from 
legal writers, and still furnishes a fruitful field for investigation. 
The present writer has already published certain opinions and 
authorities on the question of what constitutes a public calling. 
In this article it is proposed to discuss one of the incidents of such 
employments, — the duty, imposed by the law under certain cir- 
cumstances, of continuing to carry on a public calling. 

It is undoubtedly true — and allusion is made to it in the opinion 
in Munn vz. Illinois? — that where a public right in property or to 
service arises from a voluntary holding out of the property or the 
service to the public, it may ordinarily be terminated by a with- 
drawal of the offer of public use. One who owns a hotel may go 
out of the hotel business and use the building for his private 
dwelling; or a wagoner who is a common carrier may cease to be 
a common carrier, and resume exclusive use of his vehicles for his 
domestic purposes. 

This rule is, however, obviously subject to the qualification that 
one cannot abruptly, and without reasonable opportunity to the 
public to change their own affairs accordingly, so terminate his 
relations with the public. For example, an innkeeper could not 
lawfully put a sudden end to his business in the middle of a 
winter night, nor a common carrier suddenly leave his occupation 
and abandon his passengers or freight by the roadside; and it 
would seem to be true that the character of property, in a given 
instance, may be such, or the dealings with the public may have 
become of such character and so intricate, that it may not be pos- 
sible for a very long period, and perhaps may not be possible at 
all, to withdraw the property from the public right. 





1 In a pamphlet entitled “ The Coal Mines and the Public,” published by the J. B. 
Millet Co., Boston, and an article entitled “A Word More about the Coal Mines” 
in the “Green Bag” for December, 1902. 

2 94 U.S. 113. 
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If this suggestion is thought to go a long way, it may be an- 
swered that it goes no further than the accepted doctrines of 
custom and dedication. The broad proposition that a man, by 
encouraging the public to rely upon a certain use of his property, 
may find himself unable to withdraw it from that use, is already 
firmly established in the law. Furthermore, the theory of per- 
manency of public rights in cases of the particular kind under 
discussion, that is, cases of public employment,.is not now sug- 
gested for the first time. For example, in the case of Allnut v. 
Inglis,! Lord Ellenborough suggested, as at least admitting of con- 
siderable doubt, the question whether a public warehouse owner 
might not be bound to continue indefinitely the existing applica- 
tion of his property to a public use. 

It cannot be said, however, that the law has as yet taken defi- 
nite shape on the broad question thus presented. But when 
certain additional factors are introduced, as when the public 
servant in question stands in a peculiar relation to the state 
through the enjoyment of governmental privileges, or when the 
withdrawal proposed is temporary or incomplete, authority is less 
meagre. Before proceeding to examine these situations in detail, 
it will be well to consider a few general principles. 

The public employment about which the largest number of 
cases has arisen, with a correspondingly complete elaboration by 
successive decisions of its legal relations to the public, is that of 
the common carrier. It is there accordingly that we shall find the 
most plentiful illustrations of the principles applicable to the pres- 
ent discussion. It may be admitted at the outset that one of the 
incidents attaching to the business of the common carrier, as well 
as to that of the innkeeper, does not apply equally to all other em- 
ployments of the class under discussion. This incident, belonging 
to the carrier or the innkeeper in his capacity as a bailee, is his 
liability as an insurer for goods in his custody. Since there is 
such an incident, not common to all public callings, we must first 
inquire what is meant when we say that a telegraph company or 
a grain elevator company is engaged in a public employment, in 
the same sense as a common carrier, and subject like the latter to 
the incidents of such employment. 

Underlying the entire law of carriers, from the Year Books down 
to the present day, are three fundamental duties: first, to carry for 





1 32 East, 527, 540. See also remark of BAYLEY, J., in same case, at p. 544. 
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any member of the public at all times and not merely when the 
carrier is so disposed ; second, to give to each applicant exactly the 
same terms and accommodations as are given to every other under 
the same circumstances; third, to perform the services of the 
carrier’s employment at reasonable rates. These are the duties 
alluded to in almost every definition of a common carrier, and they 
are reiterated in countless cases.! 

The same duties attach to the calling of the innkeeper, and 
they are equally familiar to every student of that branch of the 
law. These are the duties which attach by virtue of the public 
nature of the calling, and they are the characteristics common to 
the whole class of public employments.” 

It is true that a large proportion of the decided cases which go 
to support this last proposition are concerned with two of the three 
duties mentioned, — the duty to serve without discrimination, and 
the duty to serve at reasonable rates. This is to be expected, 
since for obvious business reasons a person or corporation en- 
gaged in a public calling seldom refuses altogether to serve the 
public, while instances in which rates are claimed to be excessive, 
or in which a single individual is refused service while others are 
served, are naturally much more frequent. Again, cases in which 
a single individual is refused may generally be rested either upon 
the general duty to serve the public or upon the duty to serve all 
alike, or upon both grounds; and in such cases there is a natural 
tendency to choose the second ground for a practical reason. 
The inquiry exactly how far the general duty to-serve the public 
extends is a broad one, furnishing considerable field for discussion, 
and the precise limits of that duty in a particular case cannot 
always be laid down beyond possibility of dispute; while the duty 
to serve all alike involves a single simple rule, well established and 
beyond dispute, and the plaintiff who rests his case on that duty 
has only to show that others have been granted what was refused 
to him. When he has shown that fact, it follows that, whether or 
not he could, as a member of the public, have insisted on that 





1 See for example Chitty & Temple, Carriers, 23; 2 Kent, Com. §§ 548, 599; Hutch- 
inson, Carriers, 2nd ed., § 57a; Chicago, etc., Ry. Co. v. People, 56 Ill. 365, 378; 
Louisville, etc., R. R. Co. v. Wilson, 119 Ind. 352, 358. 

2 State v. Nebraska Tel. Co.,17 Neb. 126; People v. Hudson River Tel. Co., 19 
Abb. N. C. 466; Chesapeake, etc., Tel. Co. v. Baltimore, etc., Tel. Co., 66 Md. 399; 
State v. Portland Natural Gas & Oil Co., 153 Ind. 483; Coy v. Indianapolis Gas Co., 
146 Ind. 655, 659; Allnut v. Inglis, 12 East, 527; Griffin v. Goldsboro Water Co., 112 
N. C. 206. See also Munn ». Illinois, 94 U. S. 113. 
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particular service, he can insist upon it if and so long as it is ren- 
dered to others. Clearly, then, when discrimination can be shown, 
it furnishes the shortest and simplest ground on which to ground 
the case. 

No one, however, who reads carefully the law of public callings 
as it is laid down in text-books and decisions can fail to see that 
the general duty to serve the public lies at the bottom of the whole 
subject. It is assumed by those writers who do not explicitly 
state it, and is explicitly stated frequently enough to put it beyond 
doubt. There are numerous decisions expressly rested upon that 
duty, and there are numerous elaborate dicta of able judges which 
state the law clearly and unmistakably ;! while no case has been 
found in which the existence of such a general duty as an incident 
of public callings has been questioned or denied. Even in such 
of the reported decisions as deal more or less with a statute 
obligation, — such as certain of the cases relating to gas, water, 
telephone, and telegraph companies,—the right of a particular 
plaintiff to the company’s services has been repeatedly based on 
the broad ground of a general duty to serve the public, and has 
repeatedly been said to rest on exactly the same principles as the 
right to the services of a common carrier? 

The duty to serve all, and at all times, is of course subject to 
some qualifications. Thus, a carrier or an innkeeper may not be 
liable to one whom he is unable to serve, where his facilities have 
been exhausted by other applicants. Again, payment may gen- 
erally be required in advance. But these and some other similar 
qualifications which might be mentioned, only make the rule a 
reasonable one without in any degree weakening it. The obliga- 
tion of the public servant extends, generally speaking, as far as the 
capacity of his property, but it can extend even so far as to require 
him to procure and devote to the public use a larger quantity of 
property than he has chosen to provide. The courts have not yet 
gone so far as to require a railroad company to provide cars for 
any possible quantity of traffic; but it is its duty, and the duty has 
frequently been enforced, to have sufficient cars for all traffic rea- 
sonably to be anticipated; and upon notice from an intending 
shipper the carrier, if without cars, must make reasonable effort to 
secure them.® 





1 See authorities above cited. 
2 See cases above cited. 
$ Hutchinson, Carriers, 2nd ed., § 292 and cases cited. 
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Even where it is physically impossible to serve all applicants 
adequately, it does not follow that any may be refused altogether. 
The extent to which the duty may be carried is illustrated by a 
striking case recently decided by the Supreme Court of Indiana.! 
A natural gas company was sued by a resident of the locality which 
the company supplied, the object of the suit being to compel the 
company to supply the plaintiff with gas. It was shown in defense 
that the supply of natural gas available to the company was lim- 
ited, and was no more than sufficient for the needs of the customers 
already being supplied. The court held the defense insufficient, 
and gave judgment for the plaintiff, although the logical effect of 
the decision would be to require the company in a not improbable 
event to supply many more persons than the quantity of gas avail- 
able would properly accommodate. The decision was rested upon 
the general principle that a company engaged in such a public 
employment must serve all applicants within the territory of its 
operation. It was pointed out that a contrary decision might 
enable those persons who, through priority of application, had first 
entered into relation with the company, to secure light and fuel of 
such a kind and on such terms as would give them an unfair advan- 
tage over their business rivals. The policy of the law to secure 
to all the public an equal share of commodities of public impor- 
tance —a policy carried out in a vast number of cases of many 
kinds — was the underlying ground of the decision. 

The general duty to serve all the public at all times has been 
emphasized because it lies at the foundation of the present sub- 
ject. It is evidently only another way of expressing a part of that 
duty, to say that the service must be regular, and not, so long as 
the public calling is carried on, subject to interruptions and irregu- 
larities either at the caprice of the managers of the business, or as 
a result of any other cause not constituting a legal excuse. 

Before proceeding to our conclusions from the principles that 
have been stated, two distinctions, already suggested, must be 
pointed out. The first is the distinction between an individual or 
partnership engaged in a public employment, an ordinary corpo- 
ration in a similar employment, and a corporation enjoying a 
delegation of governmental authority, as for example the right of 
eminent domain. The second distinction is that between a defi- 
nite and permanent withdrawal from business, and a temporary or 
partial withdrawal. 





1 State, ex re/. Wood v. Consumers’ Gas Trust Co., 61 N. E. Rep. 674. 
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Naturally enough, it is in the case of corporations exercising 
guasi-governmental powers that the Jaw has gone farthest. A cor- 
poration chartered by the state incurs by the acceptance of its 
charter certain obligations to the state in relation to the perform- 
ance of its functions. In theory, at least, a corporation is char- 
tered only because it is for the public interest that it shall be 
chartered, and it therefore undertakes a general duty to carry on 
the business for which it is created. If it fails to do so its charter 
may be revoked in proceedings at the suit of the state. These 
principles obviously have a peculiar operation in the case of a 
corporation chartered to perform a public service; and if there 
is added a delegation of governmental authority, as by a grant of 
the power of eminent domain, it is natural to find that the right of 
the state to insist on the continued performance of the public 
duties assumed by the corporation, is both positive and extensive. 

Accordingly we find in the case of such corporations a respectable 
amount of authority for the proposition that, so long as the service 
is needed by the public, the corporation is bound to continue busi- 
ness, provided this can be done without financial loss. The point 
is by no means settled, but the tendency may be said to be in 
this direction. The cases are collected in a recent number of the 
REVIEW.! 

These cases relate to the right of public service companies to 
withdraw definitely and permanently from business. As to a simi- 
lar right on the part of individuals or partnerships, or ordinary 
corporations, engaged in public callings, authority is meagre. The 
sentence already quoted from Lord Ellenborough, and somewhat 
similar suggestions in other cases, together with the analogy of the 
authorities referred to just above, suggest the possible develop- 
ment of the law. It may at least be said with some confidence 
that wherever the necessities of the public are seriously involved, 
reasonable notice and reasonable time for adjustment must be 
given. Beyond this much will depend on the economic situa- 
tion in connection with which the question shall first require a 
settlement. 

Turning now to the question of partial or temporary withdrawal, 
we shall find less difficulty in reaching definite conclusions. An 
innkeeper could not be said, in the strict sense, to withdraw from 
the business because he chose to close his inn for a week and en- 
joy a vacation. A railroad company does not withdraw from the 





1 15 Harv. L. REV. 363. 





WITHDRAWAL FROM PUBLIC EMPLOYMENT. 561 


business when it is unable to operate its trains because its men 
have struck and it refuses to grant their demands. At the present 
moment we are not considering the question of adequate excuse 
for such temporary stoppage; but it must be obvious that the 
recognition of an innkeeper’s or a carrier’s right absolutely to 
abandon the business of an innkeeper or a carrier is in no way 
inconsistent with a rule requiring the innkeeper or carrier, so long 
as, speaking broadly, he is in the business, to conduct it regularly 
and continuously. 

The situation in which this question will most often be presented, 
and in which its decision will involve the most important conse- 
quences, is that which arises in case of a strike. The existence of 
the duty of regular service, so long as there is no genuine with- 
drawal from the business, will hardly be questioned, and the dis- 
cussion must therefore center about the question of excuse. Here 
again the cases are most numerous in which corporations enjoying 
special franchise privileges are involved. But it will hardly be 
doubted that the duty of regular service applies with equal force 
to all persons engaged in public callings, and unless some special 
reason can be shown in the nature of the excuse presented, it 
would seem that the same rules and qualifications ought to apply 
in all cases. Certain things undoubtedly will excuse one engaged 
in a public calling from full performance of his usual duties. The 
familiar examples given in all the text books are “ acts of God, and 
of the public enemy.” There are, however, other possible excuses. 
An unforeseeable rush of traffic has been held to excuse a carrier 
for delay in shipping goods, and the violent acts of a mob, which 
could not by any reasonable means have been prevented, have 
been held to have the same effect. But there seems no basis 
in the law for saying that a strike as such is any excuse. Thus 
in Blackstock v. New York & E. R. R. Co.,! it was held that a 
strike of the carrier’s servants was no defense in an action for dam- 
ages resulting from delay in carriage. The same doctrine was 
affirmed in Hall v. Penn. R. R. Co.? 

In People v. New York Cen. & H. R. R. R. Co.,3 a petition for 
mandamus was brought against the defendant company, based on 
the fact that, owing to a strike on the part of its employees, the 





1 20 N. Y. 48. 

2 1 Fed. Rep. 226. See also Chicago, etc., Ry. Co. v. Burlington, etc., Ry. Co., 34 
Fed. Rep. 481, 484; Pittsburg, etc., R. R. Co. v. Hazen, 84 Ill. 36. 

8 28 Hun 543- 


36 
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defendant had for some time forwarded only a small proportion of 
the freight regularly tendered for carriage. In holding that the 
company had thus violated its public duties, the court rested its 
decision in the first instance upon the duties undertaken by the 
corporation in accepting a charter from the state, the charter being 
regarded both as imposing a public trust upon the corporation, 
and as a contract between the corporation and the state. But 
the case illustrates very well the fact that the obligations which 
such a charter is construed to impose are derived fundamentally 
from the general duties of the carrier’s employment. Thus, the 
petition which was filed alleged that the railroad company, since 
a certain date, had 


“ substantially refused to discharge its duties as a common carrier, and had, 
to a material degree, suspended the exercise of its franchises by refusing to 
take freight which had been offered at its stations in the city of New York 
for transportation, at the usual rates and upon the usual terms.” 


In commenting upon the petition the court says: 


“These allegations are broad enough to show a quite general and largely 
injurious refusal and neglect to perform the duties of a carrier.” 


And again: 


‘*We are not able to perceive the difficulties that embarrassed the court 
below us to the form of a writ of mandamus in such cases. It is true the 
writ must be specific as to the thing to be done; but the thing to be done 
in this case was to resume the duties of carriers of the goods and property 
offered for transportation ; that is, to receive, carry, and deliver the same 
under the existing rules and regulations as the business had been accus- 
tomed to be done.” 


Thus it appears that the duties enforced in that case were exactly 
the same duties which are enforced in any suit by a private citizen 
against a common carrier for refusal to receive and carry the plain- 
tiff’s goods. 

On the question whether the strike afforded any excuse to the 
carrier, the court said: 


“The most that can be found from the petition and affidavits is that the 
skilled freight handlers of the respondents refused to work without an in- 
crease of wages to the amount of three cents per hour; that the respon- 
dents refused to pay such increase; that the laborers then abandoned the 
work, and that the respondents did not procure other laborers competent or 
sufficient in number to do the work, and so the numerous evils complained 
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of fell upon the public, and were continuous until the people felt called upon 
to step in and seek to remedy them by proceedings for mandamus. 

“These facts reduce the question to this: Can railroad corporations refuse 
or neglect to perform their public duties upon a controversy with their em- 
ployees over the cost or expense of doing them? We think this question 
admits of but one answer. The excuse has in law no validity. The duties 
imposed must be discharged at whatever cost. ‘They cannot be laid down 
or abandoned or suspended without the legally expressed consent of the 
State. The trusts are active, potential, and imperative, and must be exe- 
cuted until lawfully surrendered, otherwise a public highway of great utility 
is closed or obstructed without any process recognized by law.” 


In accordance with this opinion the writ of mandamus was 
issued. An exactly similar case, resulting in the same decision, 
was Loader v. Brooklyn Heights R. R. Co.,! decided in 1895, in 
which the court, after stating that it was the duty of the company 
to run cars enough to accommodate the public, proceeded as 
follows : 


“Tt may not lawfully cease to perform that duty for even one hour. The 
directors of a private business company may, actuated by private greed or 
motives of private gain, stop business, and refuse to employ labor at all, 
unless labor come down to their conditions, however distressing. But the 
directors of a railroad company may not do the like. They are not merely 
accountable to stockholders. They are accountable to the public first, and 
to their stockholders second. They have duties to the public to perform, 
and they must perform them. If they cannot get labor to perform such 
duties at what they offer to pay, then they must pay more, and as much as 
is necessary to get it.” 


The authorities thus far cited have related to peaceable strikes. 
It may be thought, however, that when the element of mob vio- 
lence is added the case takes on a different aspect. Let us see if 
this is so. 

In the first place the cases in which a public service company 
has been held to be excused for failure in its ordinary duties by the 
existence of mob violence will be found on examination to turn 
very sharply on the question of causation. Thus in Hall v. Penn. 
R. R. Co., cited above, the suit was brought for the destruction of 
certain goods in transit. The court affirmed the proposition of the 
plaintiff that a peaceable strike would not excuse the company, but 
finding that the goods had been burned by a mob, held that the 





1 35 N.Y. Supp. 996. 
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action of the mob and not the strike was the sole cause of the 
damage; that is, that the strike alone would not, so far as ap- 
peared, have resulted in the damage complained of. Again, in 
Geismer v. L. S. & M. S. R. R. Co.,! suit was brought for damage 
to live stock, caused by delay in transportation. It appeared that, 
during the progress of a strike, the strikers or their sympathizers 
had taken possession of the company’s engines, and carried off 
parts of them, and by other acts of violence had made it impos- 
sible for the company to operate its trains. In both these cases, 
and in others of the same sort, the defendant was held to be ex- 
cused; but in all such cases it will be found that the particular 
damage in question was, under the evidence, the result of mob 
violence alone, and would not have resulted simply from the 
strike. 

In most strikes extensive enough to affect the public injuriously, 
there is a certain element of violence. But it is almost never the 
case that violence alone causes the cessation of business. At the 
outset it usually plays very little part, and it is comparatively 
seldom, if ever, the case that lawlessness goes so far as to render 
it absolutely impossible to carry on the business. As has been 
shown, it does not excuse the employer that the men demand 
unreasonable wages. Neither would it excuse the employer if 
men refused to work out of sympathy with the strikers. It is only 
actual prevention by violence, or its equivalent in actual bodily 
intimidation of men otherwise ready to work, that the cases show 
to be an excuse. 

Again it is to be noted that in the cases cited on the question of 
violence and lawlessness, the proceeding was an action to recover 
damages for past injuries. But the question of the duty of one 
engaged in a public calling in case of a strike may be raised in an- 
other way. When a stoppage of business is threatened as a result 
of a strike, those entitled to be served by the employer by virtue 
of the public nature of his calling, may seek to prevent the threat- 
ened damage to their interests by mandamus, injunction, or receiv- 
ership proceedings. The first of these procedures is illustrated by 
some of the cases already cited. The second would be an obvi- 
ously appropriate remedy wherever its enforcement would not be 
too complicated.2, The third might, it would seem, be properly 
invoked whenever it becomes evident that those in charge of the 





1 102 N. Y. 563. 
2 See Chicago, etc., Ry. Co. v. Burlington, etc., Ry. Co., 34 Fed. Rep. 481. 
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business are not able to cope with the difficulties which the con- 
duct of their employees has produced. It is not the purpose of 
this article to argue for the applicability of any particular form 
of procedure. On the question of receivership the views of the 
present writer have already been presented to the public.1 The 
point here to be made is that when business of a public character 
is tied up or likely to be tied up by a strike, and the remedy sought 
by members of the public is preventive rather than compensative, 
the question of excuse takes on a somewhat different character. 

One who has rights in certain property, of which he has not 
received the benefit in the past, through difficulties with which 
those in charge of the property have been unable to cope, may be 
entitled to such action by the courts as will enable him to secure 
those rights in the future, although he may not have a cause of 
action for all the damage that he has suffered up to the time of 
his application to the court. The familiar cases of incompetent 
management of corporations, unaccompanied by such fraud or 
negligence as would give a right of action for past losses, furnish 
a sufficient example. The very effective action of the courts in 
the Debs case, and in other proceedings at the same time, demon- 
strated the ability of the United States courts to deal through 
preventive remedies with conditions of violence which the owners 
of the property and the local authorities could not meet. It 
might easily be true that a court would sustain an application for 
preventive relief, when one who waited till after the damage was 
done could not recover all he had lost. 

Our examples have been drawn chiefly from the business of the 
railroads, because it is there that cases have most often arisen. 
But no reason appears why the same principles are not applicable 
to all public callings; and it is necessary only to read the case of 
Munn v. Illinois,? to realize both how many employments are 
included in that class, and how readily the law will enlarge it as 
public needs require. It is easy to see, therefore, that the views 
which the writer has presented are, if correct, of the utmost impor- 
tance in their bearing on the conflict constantly waging between 
capital and labor. If it be thought that the recognition of such 
principles as have been pointed out puts into the hands of the 
workmen so powerful a club as to risk upsetting altogether the 





1 In the pamphlet above referred to. See also Fishback v. Citizens’ St. Ry. Co., 
4 Nat. Corp. Rep. 9 (Ind. Super. Ct.). 
2 94 U. S. 113. 
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economic balance, it may be said in reply that the law has also 
much to say to strikers and labor organizations. It has already 
been more than once effectively invoked against them, when they 
have gone too far, and it is doubtful if they have yet felt the full 
strength of its hand. 

It is to be hoped that the possibilities of legal interference in 
the case of strikes, both as those possibilities affect the employer 
and as they affect the workman, may never require to be fully 
developed. There is a constantly increasing tendency on both 
sides to meet each other fairly and in a businesslike spirit. Where 
such a spirit is lacking, there is much to be hoped from the 
force of public opinion. The great coal strike of last summer, 
while it brought forcibly home to the people the possibilities of 
public danger in the struggle of labor and capital, demonstrated 
also how effectively the people may make their voices heard. 
But while the tendency to businesslike negotiation, — with the 
immense saving to both parties which it accomplishes, — and the 
force of public opinion, may go far toward preventing serious 
public loss as a result of labor controversies, it is still important 
for two reasons to realize how the law on the question stands. In 
the first place public opinion speaks more readily and firmly when 
it is assured of a basis for its demands in law as well as in justice. 
Some such assurance, indefinite but real, pervaded the discussion 
last fall which finally culminated in the settlement of the coal 
strike. Again, when negotiation and public opinion fail, as they 
sometimes do, and employers and workmen prepare to fight their 
battle out, it is infinitely better that they and the public should 
resort to the law, and come to realize its full power, rather than 
wait for starvation or violence to bring about a settlement. At 
least in the case of public employments there can be little doubt 
that the law is capable of protecting the public from the serious 
loss which may result while employer and laborer are settling 


their quarrel, 
H. W. Chaplin, 
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: TRUE man, who is without fault, is not obliged to fly from 

an assailant who by violence or surprise maliciously seeks 
to take his life, or to do him enormous bodily harm.” These 
words of the Supreme Court of Ohio were quoted with approval 
and followed by the Supreme Court of the United States in 1895.1 
Two years later the same court sustained a charge to the effect 
that “if he is attacked by another in such a way as to denote a pur- 
pose to take away his life, or to do him some great bodilyharm .. . 
he may lawfully kill the assailant . . . provided he use all the 
means in his power otherwise to save his own life or prevent the 
intended harm, such as retreating as far as he can, or disabling 
him without killing him, if it be in his power.”2 These contra- 
dictory views, thus held by the same court at substantially the 
same time, have pretty evenly divided the jurisdictions in this 
country. One view must be right; both cannot be. But to 
choose with confidence the right theory requires a somewhat care- 
ful examination of the history of the law of self-defense. 


I, 


It is almost an axiom of our law that a man who kills another 
in the necessary defense of himself from death or even from seri- 
ous bodily harm is excused, and must be acquitted when indicted.® 
So reasonable is this doctrine, that a modern lawyer can hardly 
believe that homicide in self-defense was once a capital offense; 
and a modern judge is greatly tempted to misread the old author- 
ities in the light of modern notions of justice, and to misapply old 
precedents to the damage of contemporary administration of law. 
Yet the right to kill in self-defense was slowly established, and 
is a doctrine of modern rather than of medieval law. 

From the beginning of the jurisdiction of the king’s courts over 
crime to the reign of Edward I. homicide could be justified onlyV 





1 Beard v. U. S., 158 U.S. 550. 

2 Allen uv. U. S., 164 U. S. 492. 

8 Fost. C. L. 273; R. v. Bull, 9 C.& P. 22; S. v. Burke, 30 Ia. 331; C. v. Mann, 116 
Mass. 58; S. v. Brooks, 99 Mo. 137, 12 S. W. Rep. 633; Shorter v. P., 2 N. Y. 193; 
Young w. S., 11 Humph. (Tenn.) 200. 





568 HARVARD LAW REVIEW. 


when done in execution of the king’s writ, or by authority of a cus- 
tom by which a thief hand-having and back-bearing, an outlaw, or 
perhaps other manifest felons, might be taken by force without a 
warrant; * in short, in cases where the homicide was committed in 
execution of the law. In all other cases, whether of misadventure 
or of necessary self-defense, the defendant could set up no justi- 
fication but must be convicted ; to use the words of Pollock and 
Maitland, he deserved but needed a pardon.? Thus in the Shrop- 
shire eyre of 5th John, ‘“ Robert of Herthale, arrested for having 
in self-defense slain Roger, Swein’s son, who had slain five men 
in a fit of madness, is committed to the sheriff that he may be 
in custody as before, for the king must be consulted about this 
matter.”® The king “de gracia sua et non per judicium” issued 
a pardon in such cases. On the other hand where one in pursuit 
of a robber escaping from arrest beheaded him as he ran, the act 
was justifiable ; ® and one who in resisting a robber killed him was 
acquitted ; ® but a woman who killed to defend herself from rape 
was not acquitted.’ The line between homicide in execution of 
the law and homicide by misadventure or se defendendo was not 
yet clearly defined; but the distinction was well established. 

It had become the practice of the Clerks in Chancery to issue 
a writ (similar to the writ de odio et atta) to inquire whether a 
homicide for which a man was under arrest had been committed 
“by misfortune, or in his own defence, or in any other manner 
without felony”; but by the Statute of Gloucester ® this was forbid- 
den, and it was provided that a verdict should be found before the 
justices in eyre or gaol-delivery, and then “ by the report of the 
justices to the king the king shall take him to his grace, if it 
please him.” ® 





12P.& M. Hist. 476. 

2 2P.& M. Hist. 477; and see the extract from an old Precedent Book there 
quoted : “ By way of judgment we say that what you did was done in self-defense ; but 
we cannot deliver you from your imprisonment without the special command of our 
lord the king.” 

® 1 Seld. Soc. 31. 

* B. N. B. pl. 1216. 

5 4 Staff. Coll. 214; see also B. N. B, pl. 1084. 

6 Mait. Pl. Glouc. 94 (translated, Kenny, Cas. Cr. L. 139). 

7 Page, North. Ass. Rolls 85. See a strong case the other way in the same eyre, 
ibid. 94. 

8 6 Ed. I.c.9. 

® This does not indicate a more liberal treatment of such cases, as Coke (3d Inst. 
55 following the suggestion in 21 Ed. III. 17, pl. 23) supposes, but the contrary. 
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The law as it was in the time of Edward I. remained long un- 
changed. One protecting himself from robbery or executing thev 
law might kill and be justified. 


“ Where a man justifies the death of another, as by warrant to arrest him, 
and he will not obey him, or that he comes to his house to commit burglary 
and the like, if the matter be so found the justices let him go quit with- 
out the king’s pardon; it is otherwise where a man kills another by 
misfortune, &c.” ? 


In Compton’s Case® Thorpe, C. J., said: 


“When a man kills another by his warrant he may well avow the fact, 
and we will freely acquit him without waiting for the King’s pardon by his 
charter in the case. And in many other cases a man may kill another 
without impeachment, as if thieves come to rob a man, or to commit 
burglary in his house, he may safely kill them, if he cannot take them. 
And note how it was with a gaoler who came to the gaol with a hatchet in 
his hand, and just then the prisoners had broken their irons, and were all 
ready to have killed him, and they wounded him sorely, but with the 
hatchet in his hand he killed two, and then escaped, &c. And it was 
adjudged in this case by all the council that he would not have done well 
otherwise, &c. Likewise he said that every person might take thieves 
in the act of larceny, and felons in the act of felony, and if they would not 
surrender peaceably, but stood on their defence, or fled, in such case he 
might kill them without blame, &c.” 


But if one killed another by misfortune or in necessary self-defense 
his chattels were forfeited, and he must get the king’s pardon.! 


“It was presented that a man killed another in his own house se defen- 
dendo. It was asked whether the deceased came to have robbed him ; for 
in such case a man may kill another though it be not in self defense. 
Quod nota. And the twelve said not. Wherefore they were charged to 
tell the way how &c. it happened, whereby he should obtain the king’s 
pardon.” § 


And if the killing were unnecessary not only could there be no, 
acquittal, but there would not even be a pardon. 





1 F, Coron. 330 (3 Ed. III.) ; 26 Lib. Ass. pl. 23 (translated, Kenny, Cas. Cr. L. 
137); 26 Lib. Ass. pl. 32. 

2 F, Coron. 261 (T. 22 Ed. III.). 

8 22 Lib. Ass. 97, pl. 55 (translated, Beale, Cas. Cr. L. 316). 

4 21 Ed. III. 17, pl. 23; 44 Ed. III. 44, pl. 55 (semdle) ; 2 H. IV. 18, pl. 6; F. Coron. 
284, 287. 

5 F. Coron. 305 (3 Ed. IIL). 
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“Note that at the delivery of Newgate, before Knyvet [C. J.] and 
Lodelow [C. B.] it was found that a chaplain se defendendo slew a man, and 
the justices asked how. And [the jurors] said that the man who was killed 
pursued the chaplain with a stick and struck him, and he struck back, 
and so death was caused. And they said that the slayer, had he so willed, 
might have fled from his assailant. And therefore the justices adjudged 
him a felon, and said that he was bound to flee as far as he could with 
safety of life. And the chaplain was adjudged to the Ordinary.” ? 

















The pardon in cases of self-defense was a matter of course; the 
speaking to the king was naturally a mere form; the Chancellor 
signed the pardon in the king’s name. But it was needless to 
keep up a form based upon a rule of law obviously opposed to 
equity. The Chancellor as the dispenser of equity soon dispos- 
sessed the Chancellor as the mere keeper of the great seal. As 
early as the beginning of the reign of Edward III. he relieved 
against judgments of conviction in such cases. 











** Note that when a man is acquitted before the justices errant for death 
of a man soy defendendo, the process is such, that he shall have the writ 
of the Chief Justice, within which writ shall be contained all the record of 
his acquittal, to the Chancellor; who shall make him his writ of pardon 
without speaking to the King by course of law. Such a man is bailable 
after the acquittal, &c.”’ ? 

“Scrope [C. J.] and Louther, Justices, ordered the prisoner to remove 
the record into the Chancery ; and the Chancellor made him a charter in 
such case without speaking to the king.” ® 

















In 4 Henry VII. the report reads: 


‘““In the Chancery it was moved that one was indicted because he killed 
a man seipsum defendendo, &c. And the Chancellor said that the indict- 
ment should be removed into the King’s Bench, and that he would grant a 
pardon of common grace unto the party according to their form. And 
it was suggested by the Sergeants at the bar that there was no need of 
having any pardon in this case; for here the Justices would not arraign 
him, but dismiss him, &c. ; but if the indictment were for felony, and the 
party put himself upon the inquest for good and ill according to the Statute 
of Gloucester, c. 9, then if the inquest found that he did it se defendendo the 
Justices would adjudge him to prison until he had a pardon; but here he 
should be dismissed, and not lose his goods. 



















1 43 Ass. pl. 31: translated Kenny, Cas, Cr. L. 141. 
2 F. Coron. 361 (3 Ed. III.). 
8 F. Coron. 297 (3 Ed. III.). 











RETREAT FROM A MURDEROUS ASSAULT. 571 


“Farrrax [Justice of the King’s Bench], who was in the Chancery, went 
to his companions, and returned and said, that their custom was to take 
inquest and inquire whether he did it se defendendo or not, and if so found 
he lost his goods, &c. ; and so in either way he should have a pardon by 
his opinion. And so it seemed to the Chancellor that a charter should be 
granted. 

“ Note the opinion of the Justices of the Bench against the Sergeants.” * 


Though in a difference between the bench and the bar the 
bench triumphs for a time, the opinion of the bar, if tenaciously 
held, will in the end prevail. In 1534 the jury found that the 


accused killed his victim in his own defense. ‘Wherefore he” 


should have his charter of pardon. And Port, J. adjudged that 
he should go adieu. Quod nota.”* This was perhaps the first case 
of self-defense after the statute 24 Henry VIII. c. 5.2 This stat- 
ute indicated the feeling of the time against a formal conviction 
in such cases; and though in terms it referred only to forfeiture, 
it was taken as providing for acquittal without formal pardon.* It 
was, moreover, liberally interpreted to cover similar cases. 

Thus the equitable defense, partly as the result of a statute and 
partly by the liberality of the courts of common law, became a 


legal defense. When the necessity ceased for a formal pardon in 
cases clearly not within the statute one cannot say. The pardon 
was so purely a matter of form that Coke does not mention it ;® 
and though Lord Hale speaks of it incidentally,® in his time it 
would seem that one who killed in necessary self-defense was ac- 





14H. VII. 2, pl. 3: So B. Chart. de Pardone 6s, “ Home avera chartere de perdon 
de course hors del Chancerie pur mort de home se defendendo, 4 H. VII. 2.” 

2 26 H. VIII. 5, pl. 21. 

8 “ Forasmuch as it hath been in question and ambiguity, that if any evil disposed 
person or persons do attempt feloniously to rob or murder any person or persons in or 
nigh any common highway .. . or in their mansions . . . should happen in his or 
their being in such their felonious intent to be slain by him or them whom the said 
evil-doers should so attempt to rob or murder; .. . the said person . . . should for 
the death of the said evil disposed person forfeit’or lose his goods and chattels for the 
same, as any other person should do that by chance-medley should happen to kill or 
slay any other person in his or their defence; . . . be it enacted . . . That if any per- 
son .. . be indicted or appealed of or for the death of any such evil disposed person 
. . » [he] shall not forfeit or lose any lands, tenements, goods, or chattels . . . but 
shall be thereof and for the same fully acquitted and discharged, in like manner as the 
same person or persons should be if he or they were lawfully acquitted of the 
death... .” 

4 Cooper’s Case, Cro. Car. 544. 

5 3d Inst. 55. 

6 1 P.C. 489. 


Vv 
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quitted, since the felony alleged in the indictment was disproved.! 
Before the time of Foster the old law had been forgotten, and 
acquittal was a matter of course.? 

It will thus appear that the history of the law of self-defense 
to the middle of the eighteenth century had been as follows. Sellf- 
defense merely was no excuse, but ground for pardon; but it 

, was an excuse in equity, and the equitable defense was at last 
accepted at law.’ Killing in due execution of law was justifiable. 
This meant at first killing under warrant or by custom; later pri- 
vate persons were permitted to execute the law upon felons in a 
few cases. These cases were almost without exception attacks 
by robbers: attempted murder or rape could not thus be justifi- 
ably prevented by a private person. 

There seems no sufficient reason for distinguishing between kill- 
ing a robber and killing a felon who is attempting murder or 
rape;* but the law is explicit. It is thus summed up by Coke.® 


“Tf a thief offer to rob or murder B either abroad or in his own house, 
and thereupon assault him, and B defend himself without any giving back, 
and in his defence killeth the thief, this is no felony ; for a man shall never 
give way to a thief, &c., neither shall he forfeit anything. . . . So if any 
officer or minister of justice that hath lawful warrant,” &c. 


The expression “if a thief offer to rob or murder B,” as shown 
both by the context and by the authorities cited, means if a thief 
come and demand B’s money or his life, z. ¢. threatens homicide 
only as an alternative to robbery, and the force used in defense is 

tused solely to prevent the consummation of the robbery. Even 
fatal force may be used for this purpose, “for a man shall never 
give way to a thief.’ Coke did not mean to suggest that one 

“could kill a thief who threatened murder but not robbery; nor 
did Stanford,® nor Hale,’ nor Hawkins. <A different turn was 
given the words by Foster. 

v Killing for which justification was allowed must be necessary ; 





1 2 Hale P. C. 258. 

2 Fost. P. C. 273. 

® The old French law took the same course ; see Pandectes Frangaises, Rec. vol. 37, 
P- 574- 

4 1 Hawk. P. C. 172. 

5 3d Inst. sb. 

6 Stanf. P. C. 146. 

7 : Hale P. C. 481. 

8 y Hawk. P. C. 172. 
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that is, it was permitted only when to refrain from killing the male- 
factor would necessarily leave him free to commit his crime and 
escape.! 


II. 


Thus stood the law at the time Sir Michael Foster published 
his essay on Homicide? He complains of “ darkness and confu- 
sion upon this part of the law”; “ the writers on the Crown-law 
. . . have not treated the subject of self-defence with due preci- 
sion.”® He distinguishes between justifiable and merely excusable 
self-defense, the latter at common law requiring a pardon and 
causing forfeiture. The rules which he laid down are still com- 
monly repeated. 


“ In case of justifiable self-defence the injured party may repel force by 
force in defence of his person, habitation, or property, against one who 
manifestly intendeth and endeavoreth by violence or surprize to commit a 
known felony upon either. In these cases he is not obliged to retreat, but 
may pursue his adversary till he findeth himself out of danger, and if ina 
conflict between them he happeneth to kill, such killing is justifiable.” * 
“Where a known felony is attempted against the person, be it to rob or 
murder, here the party assaulted may repel force by force; .. . and if 
death ensueth, the party so interposing will be justified. In this case nature 
and social duty cooperate.” ® 


Here we see two errors contributing to bring about an erroneous 
statement of law. The first is a misunderstanding of Coke’s and 
Hale’s phrase (here cited from Hale), “to rob or murder.” 
Foster understands the passage in Hale to mean, if a thief comes 
to rob a man, or if he comes to murder him, the assailed may jus- 
tifiably kill; and he generalizes that if any felony is attempted 
the killing in defense will be justifiable, not excusable. The other 
error is a result of the philosophy of the time. The right of self- 
defense, he argues, is founded in the law of nature, and cannot 
be superseded by a law of society. In cases of necessity the law 
of society fails; and the victim is remitted to his natural rights. 
The fallacy of such an argument in a legal treatise is more appar- 
ent now than at the time Sir Michael Foster wrote. 

This distinction between justifiable and merely excusable homi- 





1 Coke 3d Inst. 55; 1 Hale P. C. 479; 1 Hawk. P.C. 168. “ Inevitable necessitie.” 
Stanf. P. C. 134. 

2 First ed., 1762. 8 Crown Law, 273. 

* Tbid., 273. 5 Tbid., 274. 
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cides, opposed as it was to every preceding authority, has been 
very generally accepted without examination.’ It was repeated 
almost word for word by East? and Russell. Owing to the ab- 
sence of modern cases, the question has become a purely academic 
one in England.t 

The distinction between justifiable and excusable homicide be- 
fore this time was a distinction between a killing for which one 
would be acquitted and one for which one must be convicted and 
pardoned. Foster for the first time uses it as the test of a case 
where one whose life is in danger must retreat before killing. To 
pass upon the correctness of this theory, it is necessary to examine 
the history of the law in this matter. 

As has already been seen, before one could kill justifiably abso- 
lute necessity must be shown. If the killing were in the effort to 
effect an arrest, the necessity could not properly be avoided by re- 
tiring or permitting the escape, since that would be a dereliction of 
duty; and if the killing were to prevent robbery it could not prop- 
erly be avoided by leaving the robber in possession of the booty, 
since the object of the law in giving the justification would not 
then be attained.’ But if one murderously assailed could escape 

vthe attack by retreating, he must retreat rather than kill.® “For 
though in cases of hostility between two nations it is a reproach 
and piece of cowardice to fly from an enemy, yet in cases of 
assaults and affrays between subjects under the same law, the law 
owns not any such point of honour, because the king and his laws 
are to be the vindices injuriarum, and private persons are not 
trusted to take capital revenge one of another.’’? 

In one case a person attacked might properly defend himself 

v against attack without retreating, that is, where he was attacked in 
his dwelling-house. He might defend his castle against felonious 





1 An admirably correct statement of the true distinction will be found in Pond ». P., 
8 Mich. 150, 177, er CAMPBELL, J. 

* 1 P. C.. 291. 

8 3 Russ. Cr. (6th ed.) 213. 

* Steph. Dig. Cr. L. 160 . Stephen emphasizes the duty of retreat if possible. 

5 Coke, 3d Inst. 56. 

6 F. Coron. 297 (3 Ed. III.) ; 43 Ass. pl. 31. “A faire deffinition de homicide se defen- 
dendo; doyomus dire que il est properment quant A. fait affray sur B. et luy ferist, et B. 
s’enfua tant come il peut pur salvation de sa vie, issint que il est venus a un streit, 
ouster que il ne peut fuer, et A. continua l’assant, per que B. luy ferist et occida, ceo 
est homicide se defendendo.” Stanf. P. C. 15, 

7 1 Hale P. C. 481. Acc. Daver’s Case, Godb. 288 (semdie) ; Calfielde’s Case, 1 Ro. 


189. 
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attack without retreating from it, since that would be to give up 
the protection of a “ castle,” which the law allows him.! 

The line between legal resistance and duty to avoid by retreat 
the necessity of killing does therefore coincide with the line be- 
tween justifiable and unjustifiable homicides in the old law, that is, 
between cases of execution of the law and cases of private defense; 
but by no means with the line drawn by Foster between justifiable 
and excusable homicide. 

There is, however, another principle, entirely different in origin, 
which requires one under some circumstances to retreat before 
killing; and this applies only in cases which come under Foster’s 
category of excusable self-defense. In case of mutual combat 
neither party may kill during the combat and be either justified ory, 
pardoned; for either by bringing on the combat or at least by con- 
senting to it and voluntarily taking part in it he has become re- 
sponsible for the necessity and is guilty of the death both at law 
and in equity. He can protect himself only by clearing himself 
from this responsibility. This he can do by withdrawing from the _ 
combat in such a way that anything which happens subsequently 
is chargeable not to him, but entirely to the other party, who 
wrongly continues or renews the attack. This is expressed by the 
rule that in case of chance-medley one must “ flee to the wall” be- 
fore he can excusably kill.2_ One who assails another intending to 
kill him cannot excusably kill even if he retreats to a wall; he must 
not merely try to escape, but he must actually escape from the con- 
flict and put an end to it, or he will be guilty if he kills.? It will 
be noticed that the retreat in this case is not for the purpose of 
avoiding unnecessary killing; even a necessary killing in such. aV 
case, as where the conflict is so hot that neither party can with- 
draw, will not be excused. Its only purpose is to put an end to 
the conflict, or at least to free the killer from further responsibility 
for it. ‘‘ Otherwise,” said Sir Matthew Hale, “we should have all 
cases of murder or manslaughter, by way of interpretation, turned 
into se defendendo.” * 

Foster seems not to have distinguished between the retreat to 
avoid the necessity to kill, and the retreat to avoid responsibility 
for the combat; and in view of the fact that one sort is required in 
all cases where there is no true justification, and the other sort is 





1 26 Lib. Ass. pl. 23; 21 H. VII. 39, pl. 50; R.v. Ford, J. Kel. 51; 1 Hale P. C. 486 
2 F. Coron. 284, 286; 1 Hale P. C. 479, 482. 
8 x Hale P. C. 479. 4 Jbid. 482. 
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not required where the slayer is not in fault, his erroneous distinc- 
tion between justifiable and excusable homicide appears the more 
specious, and his rule that retreat was not necessary in justifiable 
felonies follows naturally. 


III. 


Since Foster’s time the law of England upon the duty of retreat 
has not been brought into the courts; Stephen! speaks of the law 
contained in the authorities as ‘“‘a curious relic of a time when 
police was lax and brawls frequent.” In this country, however, the 
matter has frequently been considered, and in several jurisdictions 
it has been held that one who, being without fault, is murderously 
assailed may stand his ground and justifiably kill his assailant.? 
On the other hand, in several jurisdictions it is held that if the 
necessity of killing may be safely avoided by retreating, the party 
assailed must retreat rather than kill. 

The cases which support the former opinion are based upon one 
of two contradictory grounds: 1, that they are following English 
, authority; 2, that they are opposed to English authority, but the 
conditions of the new country require a different rule. The first 


ground is that alleged in the leading case of Erwin v. State. The 
court explained elaborately Foster’s distinction between excusable 
and justifiable homicide, and based its decision upon that distinc- 
tion. On the other hand, in Runyan v. State,® the other leading 
case upon this subject, it was argued that 





1 Dig. Cr. L. 160 2. 

2 La Rue . S., 64 Ark. 144, 41 S. W. Rep. 53 (but see Elder v. S., 69 Ark. 648, 65 
S. W. Rep. 938); P. v. Lewis, 117 Cal. 186, 48 Pac. Rep. 1088 (semd/e) ; Ritchey v. P., 
23 Col. 314, 47 Pac. Rep. 272 (statutory) ; Ragland vz. S., 111 Ga. 211, 36 S. E. Rep. 82; 
Pagev. S., 141 Ind. 236, 40 N. E. Rep. 745; S. v. Hatch, 57 Kan. 420, 46 Pac. Rep. 708 ; 
Holloway v. C.,11 Bush (Ky.) 344; McClurg v. C., 17 Ky. L. Rep. 1339, 36 S. W. Rep. 
14; McCall v. S. (Miss.), 29 So. Rep. 1003; S. v. Bartlett (Mo.), 71 S. W. Rep. 148; 
Willis v. S., 43 Neb. 102, 61 N. W. Rep. 254; S. v. Kennedy, 7 Nev. 374; Erwinz. S., 
29 Oh. St. 186; Hays v. T. (Okl.), 52 Pac. Rep. 950; Nalley v. S., 30 Tex. App. 456, 
17 S. W. Rep. 1084 (statutory) ; Stoneham z. C., 86 Va. 523, 10 S. E. Rep. 238. 

8 Allen v. U. S., 164 U. S. 492; U. S. v. King, 34 Fed. Rep. 302; Henson z.S., 120 
Ala. 316, 25 So. Rep. 23; S. v. Brown (Del.), 53 Atl. Rep. 354; U. S. v. Herbert, 2 
Hayw. & H. (D. C.) 210, Fed. Cas. 1§354@; Davison z. P., go Ill. 221; S. v. Donnelly, 
69 Ia. 705, 27 N. W. Rep. 369; Pond v. P., 8 Mich. 150 (semble); S. v. Rheams, 34 
Minn. 18, 24 N. W. Rep. 302; P. v. Constantino, 153 N. Y. 24, 47 N. E. Rep. 37; S. 
v. Gentry, 125 N. C. 733, 34 S. E. Rep. 706; C.v. Drum, 58 Pa. St. 9; S. v. Summer, 55 
S. C. 32, 32 S. E. Rep. 771; S. v. Roberts. 63 Vt. 139, 21 Atl. Rep. 424; S. v. Zeigler, 
40 W. Va. 593, 21 S. E. Rep. 763. 

# 29 Oh. St. 186. 

§ 57 Ind. 80. 
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“the ancient doctrine as to the duty of a person assailed to retreat as 
far as he can before he is justified in repelling force by force has been greatly 
modified in this country, and has with us a much narrower application than 
formerly. Indeed, the tendency of the American mind seems to be very 
strongly against the enforcement of any rule which requires a person to 
flee when assailed, to avoid chastisement, or even to save human life.” 


While these two decisions, so contradictory in reasoning, are 
cited together in many cases as the twin harmonious pillars of the 
brutal doctrine they support,! the real reason at the basis of such 
decisions is that of the Indiana case. In the West and South, 
where most of these authorities are found, it is abhorrent to the 
courts to require one who is assailed to seek dishonor in flight. 
The ideal of these courts is found in the ethics of the duelist, the 
German officer, and the buccaneer. 


“The right to go where one will, without let or hindrance, despite of 
threats made, necessarily implies the right to stay where one will, without 
let or hindrance. These remarks are controlled by the thought of a lawful 
right to be in the particular locality to which he goes or in which he stays. 
It is true, human life is sacred, but so is human liberty. One is as dear in 
the eye of the law as the other, and neither is to give way and surrender 
its legal status in order that the other may exclusively exist, supposing for a 


moment such an anomaly to be possible. In other words, the wrongful and ) 
violent act of one man shall not abolish or even temporarily suspend the / 
lawful and constitutional right of his neighbor. And this idea of the non- 
necessity of retreating from any locality where one has the right to be | 


yo 


is growing in favor, as all doctrines based upon sound reason inevitably 
will... . 

“But nothing above asserted is intended to convey the idea that one 
man, because he is the physical inferior of another, from whatever cause such 
inferiority may arise, is, because of such inferiority, bound to submit to a 
public horsewhipping. We hold it a necessary self-defense to resist, resent, 
and prevent such humiliating indignity, — such a violation of the sacredness 
of one’s person, — and that, if nature has not provided the means for such 
resistance, art may; in short, a weapon may be used to effect the unavoid- 
able necessity.” * 


As this is the sentiment of so many courts in certain parts of the 
country, it is fair that it should be answered by another court from 
the same section. 





1 Beard v. U. S., 158 U. S. 550; P. w Hecker, 109 Cal. 451, 42 Pac. Rep. 307; 
Willis v. S., 43 Neb. 102, 61 N. W. Rep. 254. 
2S. v. Bartlett (Mo.), 71S. W. Rep. 148, 151. 
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“No balm or protection is provided for wounded pride or honor in 
declining combat, or sense of shame in being denounced as cowardly. Such 
thoughts are trash, as compared with the inestimable right to live.” ? 


And Agnew, J., said: ? 


“ It is certainly true that(every citizen may rightfully traverse the street,) 
or may stand in all proper places, and need not flee from every one who 
chooses to assail him. Without this freedom our liberties would be worth- 
less. But the law does not apply this right to homicide.| ‘The question 
here does not involve the right of merely ordinary defence, or the (right 
to stand wherever he may rightfully be, but it concerns the right of one 
man to take the life of another. Ordinary defence and the killing of 
another evidently stand upon different footing. When it comes to a ques- 
tion whether one man shall flee or another shall live, the law decides that 
the former shall rather flee than that the latter shall die.”’ ® 





1 Charge approved in Springfield v. S., 96 Ala. 81, 11 So. Rep. 250. 

2 C. v, Drum, 58 Pa. St. 9, 22. 

3 The European law is generally favorable to the right to stand one’s ground. Two 
reasons are given: that a man cannot be constrained to take the risk even of a retreat 
that seems safe, and that he cannot be obliged to yield his honor and dignity by a re- 
treat. Opinion has not been unanimous. Julius Clarus (Lib. V., Homicidium, § 32) 
states that the commonly accepted opinion requires retreat, if safe, and he collects 
numerous authorities to that effect. To the same effect are the strong words of the 
Tribune Faure in the Conseil d’Etat: “Le citoyen qui repousse un outrage grave, 
n’est pas mis dans la nécessité d’opposer la force a la force; s’il frappe, s’il blesse, s’il 
tue, ce n’est que pour venger une injure et punir l’homme qui I’a offensé. Or, le droit 
de punir ne peut étre confié qu’a l’autorité publique, et, en tout cas, il serait contre les 
régles de laisser l’offensé se constituer juge dans sa propre cause. Les tribunaux lui 
sont ouverts; c’est la qu’il doit demander la réparation qui lui est due ” (quoted 37 
Pand. Fr. Rec. 575). In the only reported French case upon this subject which has been 
found, the court took the same view: Min. Publ. v. Prime, Caen, Nov. 29, 1899, Pand. 
Périod. 1901. 2. 32, Rec. arr. Caen & Rouen, 1899. 1. 200. The prevailing doctrine in 
France is, however, contra. Thus Julius Clarus (/oc. cit.), after stating the received 
opinion of his day, expresses his own opinion to the effect that one assailed need not re- 
treat; and the same view is taken of the modern law, after collecting and comparing the 
authorities, by the authors of the Pandectes Frangaises (Pand. Fr. Rec. vol. 37, p. 576). 

The German courts also, as one might expect, protect one who when assailed stands 
his ground and kills. Thus the Reichsgericht, on May 13, 1887 (Entsch. des R. G., 
Strafsachen, vol. 16, p. 69) said: ‘‘ Das Gesetz, sowie dasselbe nicht bloss die Person 
des Angegriffenen, sondern neben dem Vermégen auch dessen Ehre durch das Recht 
der Selbstverteidigung hat schiitzen wollen, nicht hat verlangen kénnen, dass als Mit- 
tel dem Angriffe zu entgehen, die Flucht auch dann gewahlt werde, wenn dieselbe 
nicht ohne eigenes Opfer an berechtigten Interessen bewirkt werden kann, namentlich 
also, wenn sich solche nach den Anschauungen des gesellschaftlichen Verkehrslebens 
unter den gegebenen Umstinden als schimpflich oder unehrenhaft darstellen wiirde.” 

The Italian law appears to be the same. Thus the Digesto Italiano (sub voce 
Difesa Legittima, no. 140) cites Impallomeni (Completo Trattato 1, 191): “La 
dignita individuale é¢ anch’essa un diritto personale che non si pud essere costretti ad 
abdicare. . . . Riconosciuto che egli esercita un diritto difendendosi da un’ ingiusta 
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In some cases, as all authorities agree, there is no need of re- 
treat, but the assailed may kill the assailant if it is otherwise 
necessary to save his own life. Thus if retreat would not (so far 
as the assailed can see) diminish the danger, he may defend him- 
self on the spot.’ And if one is assailed in his own dwelling-house, 
which is his castle, he is not obliged to withdraw therefrom and 
leave himself in that respect defenseless.2 Many authorities go 
further, and allow the assailed to stand his ground when he is at- 
tacked in the immediate vicinity of his dwelling-house, in his cur- 
tilege,? and there is reasonable ground for arguing that a man’s 
right to the protection of his house necessarily extends to the’ 
immediate neighborhood of it. In a few jurisdictions this doctrine 
is carried still further, and one is allowed to stand his ground and 
kill an assailant on his own premises, though not in the neighbor- 
hood of the dwelling-house.* This appears to be the present doc- 
trine of the Supreme Court of the United States. In Beard wv. 
United States,® where the defendant was assailed on his own prem- 





aggressione, sarebbe contradittorio imporgli tali condizioni che ne offendessero la 
liberta e la dignita.” 

The Supreme Court of Hungary (April 9, 1889, in a decision reprinted in 31 Rev. 
Pen. 279) proceeded upon a reasonable distinction. The facts proved showed that a 
son assailed by his father had killed in self-defense without retreating. The court, 
taking the usual European view of the question, held however that a son ought to 
retreat rather than kill his father. 

The most ingenuous limitation is that laid down in the Pandectes Belges (vol. 16, 
p- 802), citing Haus, Droit pénal, no. 626: “Si la fuite était déshonorante comme le 
serait celle d’un militaire en uniforme, quand méme il ne serait pas en service, il faut 
bien admettre le droit de résister quand des moyens autres que la fuite font défaut. 
... Ils considéraient la fuite comme honteuse pour les mi/itaires et les gentilshommes.” 

1S. v. Peo, 9 Houst. (Del.) 488, 33 Atl. Rep. 257; U. S. v.Herbert, 2 Hayw. & H. 
(D. C.) 210, Fed. Cas. 15354¢; P. v. Macard, 73 Mich. 15, 40 N. W. Rep. 784; Conner 
v. S. 13 So. Rep. 934 (Miss.) ; C. v. Breyesse, 160 Pa. St. 451, 28 Atl. Rep. 824; S. wv. 
Roberts, 63 Vt. 139, 21 Atl. Rep. 424 (semd/e); Bird v. S., 77 Wis. 276, 45 N. W. Rep. 
1126. In Alabama retreat must be attempted unless it would increase the danger. 
Carter v. S., 82 Ala. 13, 2 So. Rep. 766. 

2 Albertz v. U. S., 162 U. S. 499; Brinkley v. S., 89 Ala. 34, 8 So. Rep. 22; Elder 
v. S., 69 Ark. 648, 65 S. W. Rep. 938; S.v. Middleham, 62 Ia. 150,17 N. W. Rep. 
446; Eversole v. C., 95 Ky. 623, 26 S. W. Rep. 816; S. v. O’Brien, 18 Mont. 1, 43 Pac. 
Rep. rogt; S. v. Harman, 78 N. C. 515; Palmer v. S.,9 Wyo. 40, 59 Pac. Rep. 793. 

3 Naugher v. S., 105 Ala. 26, 17 So. Rep. 24; Haynes v. S., 17 Ga. 465; Wright v. 
C., 8 Ky. L. Rep. 718, 2S. W. Rep. 909; Smith v. C., 16 Ky. L. Rep. 112, 26 S. W. 
Rep. 583; P. v. Kuehn, 93 Mich. 619, 53 N. W. Rep. 721; Fitzgerald v. S., 1 Tenn. 
Cas. 505; S. v. Cushing, 12 Wash. 527, 45 Pac. Rep. 145. 

4 Foster v. T., 56 Pac. Rep. 738 (Ariz.); Baker v. C., 93 Ky. 302, 19 S. W. Rep. 
975; S. v. Hudspeth, 150 Mo. 12, 51 S. W. Rep. 483 (premises or the public highway) ; 
contra, Lee v. S., 92 Ala. 15, 9 So. Rep. 407. 

5 158 U. S. 550. 
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ises, the court held that he was not obliged to retreat; and though 
in his opinion Mr. Justice Harlan pointed out more than once that 
the defendant was “ on his premises, outside of his dwelling-house,” 
‘‘where he had the right to be,” he apparently decided the case 
on the general principle laid down in Erwin v. State and Runyan 
v. State. In a subsequent case, however, the doctrine of the two 
last cases was repudiated, and Beard v. United States was distin- 
guished on the ground that in that case the defendant was assailed 
“upon his own premises and it was held that the obligation to 
retreat was no greater than it would have been if he had been 
assailed in his own house.”! This is an untenable distinction, for 
under no circumstances can one claim that mere land is his castle, 
or defend it as he can defend a dwelling-house.? 

As to the general principle about which the American authori- 
ties are in such conflict, there should be no theoretical doubt. 
No killing can be justified, upon any ground, which was not neces- 
sary to secure the desired and permitted result; and it is not 
“ necessary to kill in self-defense when the assailed can defend him- 

self by the peaceful though often distasteful method of withdraw- 
ing to a place of safety. The problem is the same now in America 
as it was three centuries ago in England. It is of course true 
that to retreat from an assailant with a revolver in his hand is 
dangerous, and one whose revolver is in his pocket is not to be 
despised; the hip-pocket ethics of the Southwest are doubtless 
based upon a deep-felt need. But because retreat is less often 
safe than in the days of knives and small-swords, it by no means 
follows that retreat when certainly safe should be less requisite. 

Because a man cannot safely retreat from a pistol, we may not 

Unfer that he need not safely retreat from a pitchfork or a blow of 
the fist. 

The contrary argument based upon the supposed distinction 
between excusable and justifiable homicide we have seen to be 
erroneous, and to follow Foster’s misunderstanding of the lan- 

guage of Coke. The conclusion of the courts which deny the 
duty to retreat is, as we have seen, more commonly rested upon 
two arguments: that no one can be compelled by a wrongdoer to 
yield his rights, and that no one should be forced by a wrongdoer 
to the ignominy, dishonor, and disgrace of a cowardly retreat. 










































1 Allen v. U. S., 164 U. S. 492, 498. 
2 Wallace v. U. S., 162 U. S. 466. 
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As to the argument of right, the answer of the Pennsylvania 
court, already quoted, is sufficient. The law does not ordinarily 
secure the enjoyment of rights; it grants redress for a violation of 
rights. Sometimes, to be sure, equity by injunction or decree 
attempts to protect rights rather than to redress wrongs, but this 
is extraordinary. Still less frequently the law permits one to pro- 
tect his own rights, but in no case may he do this unless in accord- 
ance with the interests of the state. The only property which the 
law permits him to protect by killing a wrongdoer is his dwelling- 
house, and that only when its protection is necessary to the safety 
of his person. To test the proposed doctrine let us suppose that 
the owner of a large estate erects a rifle range, as he legally may, 
in the midst of it, and is about to shoot at a target; a trespasser, 
too strong to be removed by the owner, stands before the target 
and will not move; it will hardly be contended that the owner can 
continue his practice through the body of the trespasser. Yet 
this is the only method by which he may exercise his undoubted 
right to shoot. 

The argument based upon the honor of the assailed is more 
elusive and more difficult to answer. The language of the Alabama 
court is, to be sure, logically conclusive; it convinces the intel- 
lect, but fails to touch the heart and the imagination, and leaves 
one of the same opinion still. The feeling at the bottom of the 
argument is one beyond all law; it is the feeling which is respon- 
sible for the duel, for war, for lynching; the feeling which leads a 
jury to acquit the slayer of his wife’s paramour; the feeling which 
would compel a true man to kill the ravisher of his daughter. We 
have outlived dueling, and we deprecate war and lynching; but < 
it is only because the advance of civilization and culture has led us 
to control our feelings by our will. And yet in all these cases 
sober reflection would lead us to realize that the remedy is really 
worse than the disease. So it is in the case of killing to avoid a 
stain on one’s honor. A really honorable man, a man of truly 
refined and elevated feeling, would perhaps always regret the 
apparent cowardice of a retreat, but he would regret ten times 
more, after the excitement of the contest was past, the thought 
that he had the blood of a fellow-being on his hands. It is un- 
doubtedly distasteful to retreat; but it is ten times more distasteful - 
to kill. The position of the assailed is an unpleasantone. The law 
cannot help that; it is incapable of protecting him from the pain- 
ful alternative; but the necessity. of undergoing illegal injuries is 





582 HARVARD LAW REVIEW. 


one of the penalties of life in society. He does not avoid his pre- 
dicament by killing. 

This reasoning is not true, I admit, in the case of the border- 
rufhan, who walks about the earth with one hand on his hip-pocket, 
and shoots each similar gentleman at sight, — he would never regret 
that he had killed his man. But the argument itself is inapplicable. 
To talk of dishonor and cowardice in the case of such a cowardly 
and bullying brute is a bit inopportune. 

But, after all, such feelings as I have described are merely the 
natural uncontrolled impulses of the individual; and it is to con- 
trol such feelings, both forcibly and by putting an end to the 
necessity for their exercise, that law itself exists. The duel, war, 
and lynching show the unnecessary failure of law; so does the 
doctrine of Runyan v. State. If the law is to be carried out it 
must protect the state against such homicides. The interests of 
the state alone are to be regarded in justifying crime; and those 
interests require that one man should live rather than that another 
should stand his ground in a private conflict. 


Foseph H. Beale, Fr. 
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THE IMPORTANCE OF THE MERGER DEcIsiOn. — The industrial reorgan- 
ization during the ten years last past may be set down as making the most 
important epoch in the economic history of the United States.. In conse- 
quence of the stress of the situation, the law governing consolidation has 
been put to the test as never before. The ultimate inquiry has been as to 
the underlying public policy, which must always be the criterion when any 
question of law touches the issues of life so nearly. Once in a while, with 
the more emphasis because of its infrequency, the great truth is shown 
again that whenever there is an accepted belief among men that a certain 
policy is their social salvation, that belief has already become a principle of 
law. The decision in the United States v. The Northern Securities Company 
et al., 120 Fed. Rep. 721; is untechnical, therefore, because it has the un- 
reason of a policy that is believed by most to be indispensable. 

When the recent movement is described as the reorganization of the in- 
dustrial system, it is recognized that the change has been from one unit to an- 
other unit. The exact description is that the advance has been from a limited 
number of corporations into a consolidation of them. Such consolidation 
in the face of an adverse policy which made against combination has been 
an almost desperate forward movement. There have been four attempts: 
First, the pool —a direct agreement between the corporations for their joint 
operation, Addystone Pipe Co. v. U. S..175 U.S. 211; second, the trust 
— an indirect arrangement between the shareholders to direct the action of 
their corporations, State v. Standard Oil Co., 49 Oh. St. 137; third, the 
holding corporation — a central corporation to own the shares of the con- 
stituent companies, Compress Co. v. Compress Co.,70 Miss. 669 ; fourth, 
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the single corporation — which bought the properties of the former corpor- 
ations outright, Richardson v. Buhl, 77 Mich. 632. The state of the law at 
the present writing is that the first and second of these, since they are with- 
out central incorporation, are within the plain rule against combination in 
restraint of trade; while the third and fourth, even though they have central 
incorporation, are under the same suspicion. 

From step to step in this succession there is.an evolution towards integra- 
tion. Indeed the necessity of rapid organization upon the basis of unity 
was obvious if the law against combination was to be avoided. What makes 
the holding as to the organization of this Northern Securities Company of 
much less importance is that the process of integration had gone but half 
the way. There was a central corporation ; but the constituent corporations 
were left in existence. Long before this new decision it had been recog- 
nized that the scheme of the holding company might be illegal as leaving in 
existence a combination in restraint of trade. People v. Chicago Gas Trust 
Co., 130 Ill. 268; Pearsall vy. No. Pacific Co., 161 U.S. 646. The legality 
of the organization of a great industrial company upon the basis of a new 
incorporation is the crucial question at the present moment. The perma- 
nent interest in the Northern Securities Case must be the bearing of it upon 
the ultimate holding as to the legality of this final form of consolidation — 
a central corporation in which the constituent companies go out of existence. 
In truth, these last two forms are very different. 

So far had the law gone that at the time of the organization of the North- 
ern Securities Company one might have predicted that it would be obnox- 
ious to established principles if the court applied those principles in a broad 
way to get at the substance of the matter rather than at the forms employed. 
The obvious fact was that two great railroad systems had entered into a 
combination in suppression of competition. It was true that in form these 
constituent companies were not parties to the combination. The court 
refused to be stopped by such a fiction. That is the portentous thing — 
this attitude of the court. This decision against the scheme of the holding 
company is a decision against a combination in fact, that is all. The pres- 
ent form of organization of the great industrial companies is, therefore, not 
touched by this decision, for the single corporation is not a combination. 
Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507; Oakdale Mfg. Co. v. 
Garst, 18 R. I. 484. So long as incorporation is permitted to a small enter- 
prise, it must be permitted to a large enterprise. Any danger there may 
seem to be in this Northern Securities decision is not in the decision itself, 
but in the possibility of an extension of it. B. W. 





CONSTITUTIONALITY OF MUNICIPAL FuEL PLants. —Aroused by the recent 
scarcity of fuel, the legislature of Massachusetts has again consulted the 
Supreme Court of the state as to the constitutionality of proposed legisla- 
tion authorizing cities and towns to establish and operate municipal coal 
yards. Jn re Municipal Fuel Plants, 66 N. E. Rep. 25; of. Opinions of 
the Fustices, 155 Mass. 598; see 6 Harv. L. Rev. roo. On the previ- 
ous occasion five of the justices declared that such a law would be uncon- 
stitutional, on the ground that buying and selling fuel is not a public use for 
which taxation can be authorized, and also that it is not a legitimate govern- 
mental function. Mr. Justice Holmes, however, dissented on both points, 
and Mr. Justice Barker gave a qualified dissent. The present justices, 
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though adhering in the main to the principles formerly expressed, practically 
take the position of Mr. Justice Barker. In certain emergencies, they say, 
the government alone might be able to obtain fuel, and might then constitu- 
tionally buy and sell for the relief of the community. Mr. Justice Loring 
refuses to join in this qualification of the former opinion. The view taken 
by Mr. Justice Holmes has now no advocate on the bench. 

The admission by the court that under the circumstances described munic- 
ipalities might establish coal yards seems of little practical importance. 
Such a situation would rarely occur and would of necessity be very tem- 
porary ; indeed, Mr. Justice Loring thinks it impossible. The main sig- 
nificance of the opinion lies in the continued and vigorous opposition of the 
court to radical extension of the doctrine of municipal ownership. The 
growing popularity of that doctrine has been attested by recent municipal 
elections. ‘The extent to which popular feeling, if uncontrolled by the 
courts, is likely to carry it is shown by the experience of British cities. The 
corporation of Glasgow now owns and in many instances operates not only 
gas and water plants and street railways, but also scores of ordinary busi- 
nesses, such as laundries and retail stores. Whether the courts may restrain 
and overrule the legislature in this matter, and, if they may, where they will 
draw the line, are therefore questions of great and increasing importance. 

The legal question presented obviously is not whether such a change in our 
theory of the state is advisable, but whether it is constitutional. That the 
courts will hold it unconstitutional for a state to enter into ordinary private 
callings seems sure. It is probable that they will lay down some such test 
as “ virtual monopoly,” permanent control of the supply or service. See 
16 Harv. L. Rev. 73; of. State v. City of Toledo, 48 Oh. St. 112. Whena 
business supplying a general public need is of such a nature that a sub- 
stantial monopoly is necessary or inevitable either from economic reasons 
or because required by the public welfare, then the state may regulate it 
and even engage in it. But it cannot spend the public money in operating 
private industries that may be well left to the regulation of competition. 
Under the test suggested the mining of coal might be considered a public 
calling, but the retail selling could not be so held. Monopolistic combina- 
tions of coal dealers, however, while not economically necessary may be so 
easily formed and maintained because of the absolute control of the supply 
by a few men that the business might be distinguished from the sale of ordi- 
nary articles. But the actual situation does not seem to warrant such a 
dangerous extension of the class of public callings. If the mine operators 
should extend their control over the entire distribution of the coal, control 
of the retail selling by municipalities might be considered constitutional but 
would be of little benefit. Ifthe state of Pennsylvania acquired and oper- 
ated the coal mines, there would be no reason why Massachusetts or its 
municipalities should control the distribution. It should be noticed that 
the court in the principal case is not rendering a decision, but is merely 
giving an advisory opinion. It might be more reluctant to hold actual 
legislation unconstitutional, but there is nothing to indicate that it would 
withdraw from its present position. 





INTERESTED Drrector’s RIGHT TO VOTE AS STOCKHOLDER. — The 
validity of the recent $200,000,000 loan to the United States Steel Corpora- 
tion has again been contested, this time on the ground that the private 
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interest of certain directors barred their votes as stockholders. A tentative 
agreement for the loan from the Morgan Company was negotiated by the 
directors of the Steel Corporation and submitted to its stockholders. Several 
of these directors were members of the Morgan Company and of the syndi- 
cate which was to act as surety in the transaction, and it was conceded that 
without the votes on the shares controlled by such directors the necessary 
two-thirds vote for validating the agreement would not have been obtained. 
The court, in sustaining the transaction, appears to rest its argument solely 
upon the general proposition that in the absence of fraud private interest is 
no bar to a stockholder’s right to vote. Hodge v. U. S. Steel Corp., 54 Atl. 
Rep. 1 (N. J., C. A.) Another general rule of law, however, declares that 
when directors act as directors they cannot make a binding contract in 
which one of their number has a private interest. Irrespective of actual 
fraud, such a contract is voidable by seasonable action on the part of the 
corporation. Pearson v. Concord R. R. Co.,62 N. H. 537. See 15 Harv. 
L. Rev. 672. The question is therefore raised whether these two rules 
become inconsistent when, as in the principal case, a stockholder is also a 
director ; and if so, which rule should be modified ? 

A consideration of the facts of two leading cases upon the subject shows 
conclusively that the rules are in substance conflicting. See Beattyv. VM. W. 
Transport Co., L. R. 12 App. Cas. 589; Byorngaarrd v. Goodhue County 
Bank, 49 Minn. 483. In each case the corporation was considering the 
ratification of an existing though voidable contract made by interested 
directors, who, as a matter of fact, possessed a majority of the stock. To 
allow directors to vote under such circumstances is evidently to make ratifi- 
cation inevitable, and thus to deprive the transaction of any actual voida- 
bility. Yet the court allowed their votes under the general rule that interest 
is no bar to a stockholder’s vote. By thus applying this rule the court com- 
pletely nullified the effect of the other general rule which declares that con- 
tracts made by interested directors should be voidable. The latter rule 
seems to demand an entirely disinterested vote by the corporation on the 
question of ratification, and hence whenever an interested director is allowed 
to vote in the stockholders’ meeting a modification of this rule results. 

Granting, then, that the two rules may come into conflict, it is to be noted 
that the decisions cited represent the weight of authority and agree with 
the principal case in asserting that whatever be its effect upon other rules, 
the rule which declares interest no bar to the stockholder’s vote is to 
remain unmodified. Strong reasons exist, however, for doubting the sound- 
ness of this view. The rule as to voidability of directors’ contracts is highly 
salutary and should be made effective. It gives the corporation a free hand 
in discarding questionable transactions ; whereas the prevailing view would 
frequently necessitate proof of actual fraud. This burden would rest heavily 
upon an objecting stockholder, since he lacks the intimate knowledge of 
corporate affairs possessed by a director. On the other hand, if the 
director’s interest were made a bar to his right to vote as shareholder, no 
radical change in the general rule as to the stockholders’ right to vote would 
result. The latter rule is based upon the inexpediency of entering upon an 
investigation as to the private interests of a great number of stockholders in 
order to determine the validity of corporate transactions. Under the change 
proposed, however, though some investigation would be necessary, it would 
be limited to the interests of directors, a very narrow class of persons. 

It would thus seem that a director’s interest should be made an excep- 
tion to the general rule that interest is never a bar to a stockholder’s vote. 
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This view has the support of an able text-writer. See TayLor, Corp. 5th 
ed., 559 b. This should apply under all circumstances, even though the 
corporation is not voting to ratify an existing though voidable contract, but, 
as in the principal case, is voting to validate an entirely void agreement 





TRANSFER OF TITLE TO PERSONALTY WHERE SOMETHING REMAINS TO 
BE Done. — The intention of the parties is generally admitted to be the 
controlling factor in deciding when the title to personal property passes to 
a purchaser. See Martineau v. Kitching, L. R. 7 Q. B. 436. To obtain 
some uniformity in decisions, the courts have established artificial rules to 
determine that intention, the principal one of which is that when something 
remains to be done to the goods there is a presumption that title has not 
passed. This is properly a presumption of fact which may be rebutted if a 
contrary intention be shown, although in England in the special case of 
goods which are to be separated from a greater mass, it has been held 
to be arule of law. Graff v. Fitch, 58 Ill. 373. See Austen v. Craven, 
4 Taunt. 644. 

In England the presumption is raised only when the act is to be done by 
the vendor. TZurley v. Bates, 2 H. & C. 200. Probably this distinction 
arose from two circumstances. First, if what remains to be done is vital, as 
completion of goods before delivery, it is much more likely to be done by 
the vendor. Second, if the act to be done is to be performed by the 
vendee, it will probably be preceded by delivery to him, and that is in 
itself enough to show that title has passed. Haxall, etc., Co. v. Willis, 
15 Gratt. (Va.) 434. In the absence of these accompanying circumstances 
there appears to be little weight in this English distinction, and it is not 
generally adopted in this country. Badlantyne v. Appleton, 82 Me. 570. 

It is obvious that among the things to be done before a transaction is 
complete, there are some which are so vital in their nature that it is almost 
certain that sellers and purchasers will not intend to pass title until they are 
done. The separation of goods from a greater mass is an example of this. 
The parties might sell an undivided interest in the mass, but they will in 
general intend a sale of an ascertained quantity. imberly v. Patchin, 19 
N. Y. 330; Warren v. Buckminster, 24 N. H. 336. Consequently they 
will intend that the goods shall be separated before title passes. Again, 
where the goods have to be changed or altered in some way to put them 
in a condition to fulfil the terms of the sale, title will usually not be intended 
to pass until this is done. West Fersey, etc., Co. v. Trenton, etc., Co., 
32 N. J. Law 517. The same would seem to be true where the goods 
must be inspected to ascertain whether they conform to the requirements 
of the contract. 

On the other hand, there are many cases where the only thing to be done 
is some slight act, such as measuring or weighing the goods in order to 
determine the exact price to be paid. Thus in a recent North Carolina 
case the principal thing remaining to be done was to measure the wood 
sold. No notice was taken of the relative unimportance of the act, and 
the court applied the usual presumption. /orter v. Bridgers, 43 S. E. Rep. 
551. Yet when parties contract to sell a definite mass of goods which 
are ready for delivery, it is probable that they intend to regard the goods 
as the purchaser’s from that time, even though the exact price is to be 
determined later. A few cases have therefore taken the view that in trans- 
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actions of this sort the presumption does not exist. Sanger v. Waterbury, 
116 N. Y. 371. It is to be regretted that such a desirable result has 
not been reached more frequently. But the general law is undoubtedly 
that even when the only thing that remains to be done is to ascertain the 
price the presumption is that title has not passed. Devane v. Fennell. 
2 Ired. (N.C.) 36. It is submitted, however, that even slight evidence of 
a contrary intent, such as part payment of the price, should be sufficient 
to overthrow the presumption. Cf. Byles v. Colier, 54 Mich. 1. 





Has a TRUSTEE A Dua PErsona.ity ?— The proposition that a judg- 
ment against a person sued as an individual does not work an estoppel in 
a second action in which he appears in order to litigate rights which he 
has as a representative, is laid down by several text-writers. 2 BLACK, 
Jupc. § 536; 1 FREEMAN, JuDG. § 156. ‘The reason assigned is that every 
representative has in legal contemplation a representative personality, dis- 
tinct from his individual personality. See WELLS, Res ADJuDICATA § 21. 
By an application of this doctrine, a recent Kansas case holds that judgment 
in a foreclosure suit against a person individually does not bar him from sub- 
sequently setting up a claim to the property as trustee. Farmers’, etc., Co. 
v. Essex, 71 Pac. Rep. 268. 

It is undoubtedly true that some classes of representatives have received 
in their representative capacity a legal recognition which justifies in their 
case the application of the doctrine under discussion. An executor, for 
example, is treated in his official capacity as continuing the person- 
ality of his testator. The goods of the estate were not forfeited for the 
executor’s treason ; nor could they be taken in execution on a judgment 
against him as an individual ; and personal disability did not prevent him 
from maintaining an action as executor. 1 Hae P. C. 251; Wentw. Orr. 
Ex. 14th ed. 36; McCleod v. Drummond, 17 Ves. 152, 169. It is ac- 
cordingly almost universally held that matters concluded in an action to 
which an executor, as such, was a party, are not res judicaza in an action in 
which he appears as an individual. Carey v. Roosevelt, 102 Fed. Rep. 569. 
There has been, however, no such recognition of the official personality of the 
trustee. Trust property was liable to forfeiture for his crime, and his title 
in the trust ves could be taken in execution by his creditors. Stith v. Look- 
abill, 71 N.C. 25; see Pawlett v. Atty. General, Hard. 466. 

It might be argued, however, that although the trustee in his representa- 
tive capacity has not been accorded legal recognition for other purposes, 
he should receive it for purposes of judgment. Although the doctrine of 
the text-writers already noted appears to sustain this view, an examination 
of the cases cited in support of it will show that a large proportion of them 
are not in point, since they were decided on the ground that the issue im 
question in the second suit was not involved in the first. See McMutt v. 
Trogden, 29 W. Va. 469. Practically all the remaining cases concern 
executors or other representatives whose separate official existence has been 
recognized by the law. Furthermore, an examination of the cases con- 
cerning trustees shows the weight of authority to be against the partial recog- 
nition suggested. Thus a recent Kentucky case holds that although the 
defendant was summoned as trustee, she was present in her individual ca- 
pacity. Commonwealth v. Hamilton, 72S.W. Rep. 744. This accords with 
the doctrine of other jurisdictions. Shephard v. Creamer, 160 Mass. 496. 
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On principle, the doctrine of the Kansas case that a judgment against a 
party described as trustee binds him in his representative capacity only, in- 
volves the inconsistency that while both his individual and his representative 
rights are held by him as ore person, in order to enforce those rights he 
must become two persons. The doctrine is objectionable, moreover, on 
grounds of convenience, since it introduces new difficulties into the already 
complicated doctrine of res judicata, and tends to unsettle other departments 
of the law of trusts. 





DAMAGES IN TROVER FOR SEVERANCE FROM REALTY.—A recent Ala- 
bama decision raises the unsettled question as to the measure of damages 
in trover for the conversion of coal severed from the realty by an innocent 
trespasser. Jvy Coal & Coke Co.v. Alabama Coal & Coke Co., 33 So. Rep. 
547- The case holds that the plaintiff may recover as damages the 
value of the coal immediately after severance. This rule was originally 
enunciated in England in Martin v. Porter, 5 M. & W. 351. A later de- 
cision, however, held that if the wrongdoer acted in good faith, the plaintiff 
might recover only the value of the coal in place. Wood v. Morewood, 
3 Q. B. 440n. This represents the existing rule in England. Livingstone 
v. Rawyards Coal Co.,5 App. Cas.25. ‘The decisions in the United States, 
while they follow the English rule as to the measure of damages for a wilful 
taking, are in conflict as to an innocent taking. Forsyth v. Wells, 41 Pa. St. 
291; McLean County Coal Co. v. Lennon, 91 Ill. 561. The same ques- 
tion has arisen with regard to trees and has resulted in the same difference 
of opinion. Ayres v. Hubbard, 71 Mich. 594; White v. Yawkey, 108 
Ala. 270. 

It is well recognized that the basic principle underlying the theory of 
damages in the common law is compensation for loss suffered. Any de- 
parture from that principle should have a clearly defined reason to support 
it. Allison v. Chandler, 11 Mich. 542. It is true that the general rule of 
damages in trover is the value of the chattel at the time of conversion. 
See Sepc. Dam. 8th ed. § 493. It would seem, however, that this general 
rule has its foundation in the fact that in the large majority of cases it will 
approximately determine the actual loss suffered. Accordingly, in a number 
of instances where the rule would not fulfil that purpose, a different measure 
of damages has been applied. Thus where a party wrongfully attached 
another’s property, and subsequently attached it rightfully, it was held that 
the damages in an action of trover would be reduced in so far as the chattel 
had been applied under the second attachment in satisfaction of the plain- 
tiffs debt. Curtis v. Ward, 20 Conn. 204. Similarly, it is well settled that 
where property is converted and subsequently returned and accepted by 
the owner, the damages will be reduced to the actual loss suffered. 
Greenfield Bank v. Leavitt, 34 Mass. 1. 

The argument of the principal case is that when the coal is separated it 
is the plaintiffs chattel, and consequently, applying the general rule, it fol- 
lows that for depriving him of that chattel, the damages must be the value 
of the coal immediately after severance. But since the damages recovered 
included the value of the labor expended by the defendant in mining the 
coal, they were obviously more than the actual loss suffered. On the prin- 
ciple of the cases cited above, therefore, there would seem to be a sufficient 
reason for departing from the general rule. The fact that in those cases 
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the circumstance which caused the reduction in damages occurred after the 
conversion does not seem material. Waters v. Stevenson, 13 Nev. 157. 
They go rather on the ground that the general rule of damage would give 
the plaintiff more than compensation. For these reasons a result different 
from that reached in the principal case would seem to be preferable both 
in point of justice and as a matter of theory. 

On principle the same result should be reached in case the taking were 
wilful, but the courts would ordinarily give the value at the time of conver- 
sion as a punishment to the wrongdoer. 





IMPLIED WARRANTY AGAINST LATENT DerFEcts. — It is frequently stated 
that a vendor impliedly warrants the merchantability of goods sold to a 
purchaser who has no opportunity to examine them. It is doubtful, how- 
ever, whether this warranty extends to defects not discoverable by examina- 
tion. A recent English case, decided under the Sale of Goods Act, 
suggests the question how far the law will imply a warranty against such 
latent defects. The plaintiff was poisoned by some beer which he bought 
from the defendant, a retail seller. The presence of the poison which the 
beer contained could have been detected only by a skilful chemical test. 
Yet it was held that there was an implied warranty by the defendant that 
the beer was fit to drink. Holt v. Wrenn, 19 T. L. R. 292 (Eng., C. A.). 

There is an apparent conflict on the subject of warranties against latent 
defects, owing to a failure to distinguish between warranties implied in 
law and warranties implied from the description of the goods sold. Where, 
for instance, grain is sold as *‘No. 2 White Wheat,” there is a warranty 
that the grain sold agrees with the description. Whitaker v. McCormick, 
6 Mo. App. 114. ‘This is often called an implied warranty, but, since it 
arises only from the words used by the parties, it is in its nature rather ex- 
press than implied. For that reason it is rightly held to cover latent defects. 
Wolcott v. Mount, 38 N. J. Law 496. But with regard to a warranty of 
merchantability, which is a true implied warranty, American courts have 
drawn a sharp distinction between sales by a dealer and sales by a manufac- 
turer. The manufacturer is held to warrant against all defects, whether they 
are discoverable by examination or not. Rodgers v. Stiles, 11 Oh. St. 48. 
The dealer is held to warrant only against discoverable defects. White v. 
Oakes, 88 Me. 367. 

Whether there is sufficient difference between the two to justify the dis- 
tinction may well be doubted. The situation of the dealer differs from that 
of the manufacturer, if at all, only in that the former has not so great 
an opportunity to obviate or detect the defect. But, while this difference 
might have its bearing on the dealer's tort-liability for negligence. it does 
not necessarily mean that he has impliedly promised less. An implied war- 
ranty is arrived at by reading into the contract a stipulation which it does not 
contain, but which the parties would have inserted, had their attention been 
directed to the possibility of a defect. In determining what this stipulation 
must be, the true test is what the generality of mankind would regard as fair 
under the circumstances. ‘The ordinary purchaser would certainly expect to 
get as good an article from the dealer as from the manufacturer for the full 
price he has paid. And on the other hand it is no hardship on the dealer to 
make good the deficiency in an article for which he has received full value. 
True, if a warranty be implied the dealer might be liable for large collateral 





NOTES. 591 


damages. assinger v. Thorburn, 34 N.Y. 634. But these are suffered 
only in comparatively few instances ; the hardship of the rule is no greater 
on the dealer than on the manufacturer, who is presumably not negligent ; 
and the dealer has his remedy over against his vendor on the latter’s implied 
warranty. For these reasons it is believed that the modification of the doc- 
trine of caveat emptor by the Sale of Goods Act, by which all sellers impli- 
edly warrant the merchantability of goods sold, is worthy of legislative 
imitation as the just and more politic rule. 





PROVOCATION IN MITIGATION OF Damaces. — Evidence of provocation 
is admitted everywhere in mitigation of punitive damages. <Xif/v. Youmans, 
86 N. Y. 324; Ward v. Blackwood, 41 Ark. 295. Obviously the more a 
defendant acts under provocation, the less is he deserving of punishment. 
Furthermore, to give a plaintiff a fine made necessary partly by his own 
conduct would place a premium upon inciting the commission of torts. 

The mitigation of compensatory damages on account of provocation, how- 
ever, presents a question upon which the decisions are in confusion. Many 
courts refuse altogether to allow such mitigation, holding that to do so 
would be to violate the well established principles that mere words cannot 
justify an assault, and that one who has been injured by another without 
legal justification can recover for the loss which he has suffered. Goldsmith 
v. Foy, 61 Vt. 488; Fenelon v. Butts, 53 Wis. 344. Of those courts which 
allow the mitigation of compensatory damages, some do so for the same 
reason for which they allow the mitigation of punitive damages, overlook- 
ing the distinction that punitive damages are exacted only by way of punish- 
ment, while compensatory damages are given merely to recompense for 
actual loss. Fraser v. Berkeley, 7 C. & P. 621. Others adopt a ground 
which may be best described as a sort of “moral set-off,” the defendant 
being allowed to balance his ethical claims against the legal claims of the 
plaintiff. Burke v. Melvin, 45 Conn. 243. In still others it has been 
vaguely suggested that the doctrine of punitive damages should be mutual, 
that it should apply to the conduct of the plaintiff as well as to that of the 
defendant. Robison v. Rupert, 23 Pa. St. 523. 

This last suggestion would seem to embody the correct principle. 
Through punitive damages the community punishes the defendant by mak- 
ing him pay more than is necessary to compensate the plaintiff; through 
mitigation of damages it punishes the plaintiff by giving him less than will 
compensate him for the loss which he has suffered. In both cases a penalty 
is placed upon the wrongdoer primarily to punish him, and this is given to 
the other party only incidentally for reasons of convenience. See SEpc. 
Dam. 8th ed. § 352 f. On this ground it is believed that a recent New 
York case which extends the doctrine of Kiff v. Youmans, supra, to the 
mitigation of compensatory damages was correctly decided. It carries out 
consistently the New York attitude as to punitive damages. Genung v. 
Baldwin, 77 N.Y. App. Div. 584. Since mitigation of damages is only 
punitive damages in another form, the above reasoning does not apply to 
states in which the doctrine of punitive damages is repudiated. There the 
arguments that criminal and tort liability should not be confused, and that 
an action fitted for securing compensation for private injury is not adapted 
ta punishing public wrong, would be applied equally to both forms of puni- 
tive damages. Mangold v. Oft, 88 N. W. Rep. 507 (Neb.). 
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It should be noted, that wholly apart from any question as to mitigation 
of damages, evidence as to provocation is always material in determining 
the extent of the actual injuries to the plaintiff's feelings. Prentiss v. Shaw, 
56 Me. 427; Parker v. Coture, 63 Vt. 155. This is well recognized in the 
cases of libel and slander, where injury to the feelings causes the larger part 
of the compensatory damages. PB v. /——, 22 Wis. 372. On the 
same principle, evidence of malice on the part of the defendant is admitted 
in aggravation of damages for injury to the feelings. Hawes v. Knowles, 
114 Mass. 518. 








THe New York FRANCHISE Tax. — In an anxiously awaited decision 
the New York Court of Appeals, reversing the judgment of the Appellate 
Division, has sustained the Special Franchise Tax Act, Laws of 1899, c. 712. 
People, ex rel. Metropolitan St. Ry. Co., v. State Board of Tax Commis- 
sioners, 174 N. Y.—, (decided April 28, 1903). This statute authorizes the 
assessment of franchises to operate in “ streets, highways, or public places,” 
together with the tangible property used in such places, by the State Board 
of Tax Commissioners. The franchises and tangible property thus valued 
are to be subject, as realty, to the regular municipal, county, and state taxes. 
It was contended by the franchise owners that the assessment by a state board 
violated the ‘** home rule” provision of the New York Constitution which 
directs that municipal officers for whose selection the Constitution does not 
otherwise provide shall be chosen by the electors of the municipality. 

In the absence of an express constitutional guarantee of the right of local 
self-government, the cases are squarely in conflict upon the question of the 
existence of the right as an unwritten limitation upon the power of the legis- 
lature. The right was recognized in People v. Hurlbut, 24 Mich. 44; 
contra, State v. Williams, 68 Conn. 131. But whether the right depends 
upon express constitutional provision or not, its existence being once recog- 
nized, the cases are agreed as to its extent. See 1 Dimi. Mun. Corp. 
4th ed. § 58a. The test of the state’s power to control municipalities is, 
broadly speaking, whether the function in question is exercised by the city 
in its capacity as agent of the state, or in its capacity as agent of its own 
people, — whether, in short, the function is of general or of merely local 
interest. Adlison v. Welde, 172 N. Y. 421; see 15 Harv. L. Rev. 848. 
The application of the test, however, is not always easy. 

The reasons assigned for considering the assessment of franchises a mat. 
ter best dealt with by the state seem adequate. In the first place, in order 
to secure even an approximation to uniformity throughout the state in the 
assessment of property of such uncertain value, it is necessary that but one 
system should be employed. Again, since many companies operate in more 
than one municipality, state assessment avoids the evils of piecemeal valua- 
tion. And finally, control over structures in a highway would seem to follow 
from the recognized right of the legislature to control the highways them- 
selves. People v. Flagg, 46 N.Y. 401. As to the tangible property in the 
highways, valuation can best be made only in connection with the franchises. 
The decision relied upon by the Appellate Division would seem not to con- 
trol. People v. Raymond, 37 N. Y. 428. In that case a statute transfer- 
ring all the functions of municipal tex commissioners to a state board was 
held unconstitutional. As some features of taxation are clearly of local 
importance only, that statute, in so far as it affected them, appears rightly to 
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have been placed on the other side of the line. In addition to being con- 
stitutional the Franchise Tax Law seems desirable politically, a quality rathex 
rare in statutes against which the protection of the “ home rule” principle 
has been invoked. See Zhe Ripper Cases, 15 Harv. L. Rev. 468. Pre- 
vious to its enactment franchises in New York to the value of $200,000,000 
had escaped taxation owing to the inexperience of the local assessors. 


Master’s Duty To KEEP SAFE THE SERVANT’S WorRKING PLace. — It is 
well settled that a master is under a non-delegable duty to provide a safe 
working place for his employees. It is also well settled that he must by 
proper inspection and repair provide that the place shall not later become 
unsafe through natural causes. It is not so well settled that there is a 
similar duty where the subsequent unsafety is due to the acts of the servants 
themselves in the progress of their work. It is submitted, however, that 
this third case should be assimilated to the others, and a recent New York 
decision is authority for that view. Employees engaged under a foreman in 
excavating, undermined a mass of lime, rendering it unsafe. The plaintiff's 
decedent sent to work under it was killed. As it appeared that by a rea- 
sonably frequent inspection the master could have discovered the danger, 
he was held liable. Simone v. Kirk, 173 N. Y. 7. 

In the first two classes mentioned above, if a master delegates to a ser- 
vant the performance of his personal duty to provide and maintain a safe 
place for work, as has been seen, he is liable to his other employees for the 
servant’s negligence in performing it. This liability does not arise from the 
doctrine of respondeat superior, for, if it did, the fellow servant rule would 
be a defense. It is rather a part of that public policy which gives rise to 
the personal duties themselves, — the necessity of protecting human life. 
It is clear that masters would avoid their personal responsibility, if, by 
delegating it, they could do so. ‘The rule therefore results that there are 
certain duties securing safety with regard to the negligent performance of 
which by his servant a master cannot assert that his other employees have 
assumed the risk. The reason for the existence of this rule would demand 
its extension to the third class. The humane policy of protection would 
come to nothing, if the master, after originally providing a safe place, were 
allowed to permit the progress of the work to surround the servants with 
unnecessary dangers. 

If the dangers are necessary, however, of course the master is not ex- 
pected to remove them. This distinguishes the important cases where the 
master having discovered the danger, a servant is sent to remove it, and is 
injured. He is held to assume the risk. Perry v. Rogers, 157 N. Y. 251; 
Murphy v. Boston & Albany, 88 N. Y. 146. But though the master must 
remove unnecessary dangers, practical considerations, and many decided 
cases, show that he cannot be held to remove them at every moment of the 
work. See Cullen v. Norton, 126 N. Y. 1,6. The idea therefore suggests 
itself that he should remove them from time to time. A non-delegable duty 
must be imposed on him to inspect and repair at certain fixed intervals. 
Such a conception explains most of the cases. Thus in all of the cases not 
already distinguished which were relied upon to negative the principal case, 
a sufficient interval had not elapsed since the place became dangerous, 
It is believed possible to suggest the following rule as consonant with the 
cases: the master is liable on the basis of his non-delegable duty to provide 
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a safe working place only in those cases where a definite interval, within which 
inspection should have been made, has elapsed from the time of the crea- 
tion of the danger to the time of the injury, the length of this interval to be 
determined by what is reasonable from the nature of the work. For ex- 
ample, as a usual thing workmen using scaffolding cannot recover against 
the master for injury due to faulty construction. O'Connor v. Neal, 153 
Mass. 281. But there comes a time beyond which a master must inspect 
and himself assume the responsibility for such construction. Benzing v. 
Steinway, 101 N. Y. 547; see also Gulf, etc., R. R. Co. v. Redeker, 67 
Tex. 181, and Lovegrove v. London R. R., 16 C. B. N.S. 668. These cases, 
like others, are indeed often explained by well known rules applicable only 
to the special subject matter. But these rules, even when helpful, are — 
clumsy in justice, and rather rules of thumb than principles of law. The 
test suggested, however, has an application to the whole subject, and offers 
an explanation for many otherwise incomprehensible cases. Cf. Mather 
v. Rillston, 156 U.S. 391 ; and Mew England R. R. v. Conroy, 175 U.S. 
323- The principal case is an illustration of its application. 





RECENT CASES. 


AGENCY — AGENT’s RIGHT TO INDEMNITY — PRINCIPAL NOT AT FAULT.— The 
plaintiff, a Paris auctioneer, at the request of the defendant in England advertised 
the latter’s mare ‘‘ Pentecost” for sale. A third person claiming to own the true mare 
“ Pentecost” recovered damages in France from the plaintiff for so advertising. In 
the present action, brought to secure indemnity for expenses incurred as a result of 
the French action, it appeared that the defendant’s mare was the true “ Pentecost.” 
Held, that the defendant company is not liable, since it was not at fault. Halbronn v. 
International Horse Agency, etc., peter, 1 K. B. 270. 

The court cites no authority for its position, and none has been found. It seems to 
have been heretofore considered established that a principal must indemnify his agent 
for all expenses incurred because of the agency. Frixione v. Tagliaferro, 10 Moo. P. C. 
175; Mc.Arthur v. Campbell,2 Ad. & E. 57. This is true even though the agency 
may have terminated at the time the expense was incurred, and even though the ex- 
pense was unjustly forced upon the agent by the act of a third party. D’Arcy v. Lyle, 
5 Binn. 441. This liability does not seem to depend on any wrongful act of the princi- 
pal, but is rather an incident to the mere relation of ope and agent. Stocking v. 
Sage, 1 Conn. 518. For these reasons the doctrine of the principal case seems difficult 
to support. 


AGENCY — ATTORNEY AND CLIENT — CONTRACT FOR EXCESSIVE FEE.— Held, 
that an attorney’s contract with his client for a fifty per cent contingent fee is not neces- 
a oe on the ground of being unconscionable. Aatter of Mary Fitzsimons, 
I - ¥. 15. 

i ' the ial of an agreement between an attorney and his client, who was the 
plaintiff in an action for —— injuries, the attorney was to have fifty per cent of 
any amount recovered, and the client was to bear all expenses, /¢/d, that this agree- 
ment is unconscionable, and therefore not enforceable. Herman v. St. Ry. Co., 48 Oh. 
L. Bul. 238 (U. S. Circ. Ct., Second Circ.). 

The cases were decided independently of any doctrine of champerty. An agreement 
which an attorney has secured from his client by taking aig +p 0 advantage of his fidu- 
ciary relation will not be enforced. Gardener v. Ennor, av. 549. But it would 
seem that a contract which establishes the relation should be governed by different 
principles. Dockery v. McLellan, 93 Wis. 381; see Stout v. Smith, 98 N.Y. 25. Since 
an attorney is entirely free to refuse a retainer, it is difficult, where no question of cham- 
perty is involved, to discover any principle Pavia his right to impose conditions on 
acceptance should be abridged. Dockery v. McLellan, supra. No decision supporting 
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the federal case has been found. Some courts, however, in sustaining the agreements 
before them, have failed to distinguish between contracts made before and after the fidu- 
ciary relation exists, and have apparently assumed that both would be unenforceable 
if the compensation were excessive. See Ex parte Plitt, Fed. Cas. No. 11,228; Fellows 
v. Smith, 190 Pa. St. 301. Other courts have sustained contracts for a fifty per cent 
contingent fee without indicating their exact attitude toward the question under discus- 
sion. Taylor v. Bemis, 110 U.S. 42; Topeka, etc., Co. v. Root, 56 Kan. 87. 


AGENCY — MASTER AND SERVANT— DUTY TO PROVIDE SAFE PLACE. — Dur- 
ing the progress of an excavation under the supervision of a foreman, employees 
undermined and rendered dangerous a large mass of lime. The plaintiff’s decedent, 
sent to work thereunder, was killed. He had been employed subsequently to the 
undermining of the lime. Sufficient time had elapsed since the creation of the danger 
for the master to discover it by reasonable inspection. Hé/d, that the plaintiff can 
recover. Simone v. Kirk, 173 N. ¥.7. See NOTES, p. 593. 


BANKRUPTCY — DEBTS NOT DISCHARGED— OMISSION FROM SCHEDULE. — Under 
§17 (3) of the Bankruptcy Act all provable debts are discharged “except such as . . . 
have not been duly scheduled in time for proof .. . unless such creditor had actual 
. . . knowledge of the proceedings in bankruptcy.” The defendant, a bankrupt, 
knowing that he was liable to the plaintiff on a note, failed to schedule it in the plain- 
tiff’s name. The latter had no knowledge of the bankruptcy proceedings until seven 
months after the adjudication and two months after the discharge. He/d, that the dis- 
charge does not bar the plaintiff’s action on the note. Vann, J., dissented. Columbia 
Bank v. Birkett, 174 N. Y. 112. 

The court argues that since the present Bankruptcy Act, departing from all previous 
acts, gives great importance to schedules, an intention is thereby indicated that the 
creditor should have such knowledge as would enable him to participate in the pro- 
ceedings. Vann, J., dissenting, maintains that the creditor is barred if he has knowl- 
edge in time to prove his claim; that, since under § 57 the plaintiff still had five 
months, his debt was discharged. The latter interpretation derives some support from 
the wording of § 17. It accords, also, with the only similar case. Fider v. Mannheim, 
78 Minn. 309. This view, however, would deprive creditors of many valuable rights 

iven in other parts of the act, such as the right to examine the bankrupt and oppose 
fis discharge, and might even enable a designing debtor whose estate was quickly 
settled to defeat the creditor’s claim entirely. See § 65. The majority unfortunately 
mention no definite day before which knowledge must be acquired to be material. Yet, 
considering the whole act, their opinion appears the better. 


BANKRUPTCY — PRIORITY — CLAIMS FOR WAGES. — The federal Bankruptcy Act, 
§ 64 4, gives priority to claims for wages earned within three months before the com- 
mencement of bankruptcy proceedings, not to exceed three hundred dollars in amount; 
and further, to all debts entitled to priority under the laws of the state. Certain 
claims for wages not earned within three months of the commencement of the pro- 
ceedings, were entitled to priority under the New York laws. //e/d, that they are not 
entitled 1 to priority under the federal act. Jn the Matter of Slomka, 29 N. Y. L. J. 294 
(C. C. A., Second Circ.), reversing Jn Re Slomka, 117 Fed. Rep. 688. 

For a discussion of the question involved, see 16 Harv. L. REv. 138. 


BILLS AND NOTES— ALTERATIONS BY THE PAYEE— IMPLIED CONSENT. — The 
payee of a note in good faith changed the rate of interest from eight per cent, as 
printed, to seven and one half per cent, the rate really agreed upon by the parties. 
Held, that the payee may recover on the note. Osborn v. Hall, 66 N. E. Rep. 457 
(Ind., Sup. Ct.). 

In general at common law a material alteration of a negotiable instrument renders 
it void. Master v. Miller, 4 T. R. 320. Alteration of the rate of interest is material. 
Draper v. Wood, 112 Mass, 315. This is true although the alteration benefits the 
party charged. Coburn v. Webb, 56 Ind. 100. When an instrument fails to express 
the real agreement of the parties, some courts hold that it can be reformed only by 
actual consent or by a court of equity. vans v. Foreman, 60 Mo. 449. But by the 
weight of authority, alteration to express the real agreement does not render the instru- 
ment void, since the assent of the parties may be implied. Ames v. Colburn, 11 Gray 
(Mass.) 390. Technically this doctrine can hardly be defended, but the practical rea- 
sons for supporting it are obvious and probably decisive. Thus under such circum- 
stances it seems unfair that a holder in due course should have no recovery. This 
would be the necessary consequence of holding the instrument void. Outhwaite v. 
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Luntley, 4 Camp. 180. The Negotiable Instruments Law, § 124, meets this difficulty 
by providing that a holder in due course, not a party to the alteration, may enforce 
payment according to the original tenor of the instrument. j 


BILLS AND NoTES—CHECK— PAYEE AS A HOLDER IN DUE CourRsE, — The 
Massachusetts Negotiable Instruments Law provides that a holder in due course of 
negotiable paper is one who takes it before maturity, in good faith and for value, with 
no knowledge of any infirmities in the title of the person negotiating it ; and also that a 
Agr at debt constitutes value. The drawer of a check gave it to a third person to 

e delivered to the payee in payment of a debt owed him by the drawer. The third 
person fraudulently delivered the check as payment of a debt which he himself owed 
to the payee, the latter accepting it as such payment in good faith. /7/e/d, that the 
Py ee is a holder in due course. Boston Steel & Iron Co. v. Steuer, 66 N. E. Rep. 646 

ass.). 

The definition of a holder in due course contained in the Negotiable Instruments 
Law, adopted by Massachusetts, was taken from the English Bills of Exchange Act. 
In a widely circulated dictum Lord Russell gave it as his opinion that under the latter 
act a payee could not be a holder in due course. See Lewis v. Clay, 67 L. J. Q. B. 224. 
There appears to be no decision on the point, but this dictum was later disapproved 
in Herdman v. Wheeler, [1902] 1 K. B. 361. The interpretation of the statute in the 
principal case is in accord with the common law doctrine. Watson v. Russell, 3 B.& S. 
4 Fairbanks v. Snow, 145 Mass. 153; contra, Camp v. Sturdevant, 16 Neb. 693 The 

st explanation of the situation seems to be that whoever is in possession of a nego- 
tiable instrument has the legal right to enforce payment if he is within the tenor of the 
promise. See Collins v. Martin, 1 B. & P. 648. Under this view, the manner of get- 
ting possession is material only to decide whether or not the holder has this right free 
from equitable defenses. In the principal case the payee gave value without notice of 
infirmities. Therefore he took free of equities and odd be allowed to enforce pay- 
ment as a holder in due course. 


CONFLICT OF LAWs — DIVORCE— BINDING EFFECT OF FOREIGN DECREE UPON 
Party OBTAINING IT. — The plaintiff and her husband were domiciled in New York. 
The plaintiff went to Massachusetts, acquired a dona fide domicile there, and obtained 
a divorce. The husband in New York was served with personal summons, but did not 
appear in the suit. Upon the husband’s death the plaintiff brought an action in New 

ork for dower in his lands situated in that state. e/d, that the plaintiff cannot 
question the Massachusetts decree. Starbuck v. Starbuck, 173 N. Y. 503. 

The court considers the Massachusetts decree not binding in New York, but justifies 
its decision on the ground that a plaintiff who has invoked the jurisdiction of a for- 
eign court cannot later question the validity of its decree for lack of jurisdiction. 
This is well recognized where the elements of equitable estoppel are present, as where 
alimony has been accepted. //is v. White, 61 Ia. 644. In the absence of estoppel 
there seems to be little authority outside of New York in support of the court’s propo- 
sition. The cases cited to sustain it either involve equitable estoppel or rely on cases 
which involve it. Daniels v. Tearney, 102 U.S. 415; Arthur v. Israel, 15 Col. 147. On 
principle, also, the position seems doubtful. Recovery is denied in a case where, on the 
court’s assumption that the decree is ineffective, no legal defense exists, and where the 
defendant seems not to have been so injured by the plaintiff’s conduct as to be entitled 
to an ——— restraining her from enforcing her legal rights. The result of the case 
may well be supported, however, on the ground that the Massachusetts decree was 
binding on the New York court. See Atherton v. Atherton, 181 U.S. 155; 15 Harv. 
L. REv. 66. 


CONFLICT OF LAWS— ENFORCEMENT OF FOREIGN OBLIGATION — OBLIGATION 
IN EFFECT PENAL. — An Illinois corporation sold goods to X while he and his wife, 
citizens of Massachusetts, were temporarily in Illinois. By a statute of Illinois both 
husband and wife, or either of them, are made liable for family expenses. The corpo- 
ration sued the wife in Massachusetts. e/d, that the action cannot be maintained. 
Mandell Brothers v. Fogg, 66 N. E. Rep. 198 (Mass.). : 

Among the exceptions to the rule that foreign-created rights will be enforced is the 
rule that a state will not enforce penal obligations created in another. If the obligation 
is more than mere compensation for injury done the plaintiff, generally speaking, it will 
not be enforced in another state. Thus a foreign obligation to support a bastard child 
will not be enforced. Graham v. Monsergh, 22 Vt. 543. Nor an obligation to support 
a son-in-law. De Brimont v. Penniman, 10 Biatch. his S. Cir. Ct.) 436. It would seem 
that the principal case should fall within the exception. The law of community of 
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goods does not exist in Illinois; nor is the statute, under which the claim in the prin- 
cipal case is made, a community statute. It makes a charge not on common property 
but on separate property. Since the husband is by law liable for the debts of the 
family in any event, this statute, which puts a new burden on the wife in the interest of 
the husband’s creditors, is in the nature of a penalty. 


CONSTITUTIONAL LAW — EMINENT DOMAIN — WHAT CONSTITUTES A “ TAK- 
ING.” — A dam was erected under the authority of Congress for the improvement of a 
harbor. Land of the plaintiff, an upper riparian owner, was permanently flooded by 
the higher level of the river, preventing drainage from the land. ‘The plaintiff sued the 
United States. eld, that he can recover. Onited States v. Lynch, 23 Sup. Ct. Rep. 

49- 

: aA cannot be taken without compensation, although the act be done under the 
power of aletaan to regulate commerce. Monongahela Nav. Co. v. U. S., 148 U.S. 
312. Cf. Peartv. Meeker, 45 La. Ann. 421. The federal courts under the Fifth Amend- 
ment are not bound by state decisions as to what is a “taking” of property. See 14 
Harv. L. REv. 457. But no definite federal rule has been laid down. The Su- 
preme Court seems to recognize that a physical taking of property is not essential. 
See Pumpelly v. Green Bay Co., 13 Wall. 166. Recovery for certain “incidental ” dam- 
age, however, as where navigable access to the plaintiff's land was destroyed, has been 
refused. Scranton v. Wheeler, 179 U.S. 141. The three dissenting judges thought the 
damage in the principal case incidental. Physical damage to the land, however, did 
exist. The flooding, moreover, was as proximately caused as if water had been directly 
flowed upon the land, and under the latter circumstances the court would have allowed 
recovery. See Pumpelly v. Green Bay Co., supra. The decision accordingly seems 
correct. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — TERMINI OF ROUTE WITHIN 
STATE. — The plaintiff, a railroad connecting two points in Arkansas, ran for a distance 
in Indian Territory. The defendants, railroad commissioners of Arkansas, attempted 
to fix the rates for the haul, and the plaintiff sought to enjoin their action. edd, that 
the carriage between the two points is interstate commerce and the injunction will be 
granted. Hanley et al. v. Kansas City Southern Ry. Co., 23 Sup. Ct. Rep. 214. 

The point presented in the principal case is here for the first time decided by the 
Supreme Court. It has, however, arisen several times in state courts, the decisions 
being about equally divided. Accord, Sternberger v. Cape Fear & Y.V.R. R. Co, 29 
S.C. §10; contra, State v. Western Union Tel. Co., 113 N.C.213. The state decisions op- 
posed to the principal case follow a dictum of the Supreme Court, which considered the 
commerce domestic in sustaining, under a similar set of facts, a tax upon receipts pro- 
portionate to the mileage within the state. Lehigh Valley KR. R.v. Penn., 145 U. S. 192. 
Such a tax, however, has beersheld constitutional as a franchise tax, even where the 
commerce was admittedly interstate. A/aine v. Grand Trunk Ry., 142 U. S. 217. 
Moreover, a vessel which on a voyage between two ports of the same state passed 
more than a marine league from shore was held to be engaged in interstate commerce. 
Pac. Coast S. S. Co.v. R. R. Commissioners, 18 Fed. Rep. 10. The principal case, then, 
in making material the route as well as the destination adopts the usual liberal con- 
struction of the interstate commerce clause. See Zhe Daniel Ball, 10 Wall. (U. S. 
Sup. Ct.) 557. Since, if this commerce is not interstate, there would be no power to 
Leth interference by the neighboring state, the result seems desirable upon practical 
grounds. 


CONSTITUTIONAL LAW—MuNICcIPAL HoME RULE—STATE ASSESSMENT OF 
FRANCHISES. — The Constitution of New York directs that all municipal officers whose 
selection is not otherwise provided for shall be chosen by the electors of the munic- 
ipality. N.Y. Const., Art. 10,§ 2. A New York statute, Laws of 1899, c. 712, provides 
that a state board shall assess franchises to operate in streets, highways, and public 
places, together with the tangible property therein. e//, that the statute is constitu- 
tional. People, ex rel. Metropolitan Street Ry. Co. v. Tax Commissioners, 174 N. Y.—, 
(decided April 28, 1903). See NOTEs, p. 592. 


CONSTITUTIONAL LAW— MUNICIPAL OWNERSHIP—FUEL PLANTs.—In reply 
to questions submitted by the legislature, the Supreme Court of Massachusetts de- 
livered an advisory opinion that proposed legislation authorizing cities and towns to 
establish and operate fuel yards would be constitutional only when limited to meeting 
an emergency in which government agencies alone could procure fuel. J re Municipal 
Fuel Plants, 66 N. E. Rep. 25 (Mass.). See NoreEs, p. 584. 
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CONTRACTS — ACCORD AND SATISFACTION — PAYMENT OF LIQUIDATED DEBT 
BY NOTE FOR SMALLER AMOUNT. —A recovered judgment against B for two hun- 
dred and twenty-six dollars. Nothing was obtained on the execution issued. A there- 
upon accepted fifty dollars in cash and b’s unsecured note for fifty dollars, agreeing 
that the debt should be fully discharged if the note were paid at maturity. B paid the 
note at maturity and A gave a receipt in full. e/d, that the judgment debt has not 
been discharged. Shanley v. Koehler, 80 App. Div. 566. 

Apart from statute a smaller sum accepted in full payment of a liquidated debt 
does not discharge the debt, since there is no consideration for the surrender of the 
balance. Foakes v. Beer, L. R. 9 App. Cas. 605; Weber v. Couch, 134 Mass. 26. Con- 
tra, Clayton v. Clark, 74 Miss. 499. The decision in the principal case is based on this 
rule, for it is difficult to consider the payment of the note at maturity more valuable 
than the immediate payment of the same amount. But it has been generally recog- 
nized that a present payment may in fact be of more value than a mere claim for a 
larger sum. See Foakes v. Beer, L. R.g App. Cas. 605, 617, 622; 12 HARV. L. REv. 
§25,n.1. The general rule has consequently been greatly limited by technical distinc- 
tions. Thus the debtor’s payment of a part of the debt and of the costs of a prior 
action for its enforcement has been held sufficient, although the total sum paid was less 
than the debt. Mitchell v. Wheaton, 46 Conn. 315. Similarly many courts hold that 
the debtor’s unsecured paper for a smaller amount may constitute a discharge if hon- 
ored at maturity. Sibree v. 7ripp,15 M.& W.23; Wells v. Morrison, 91 Ind. 51. 
Contra, Siddall v. Clark, 89 Cal. 321. In the principal case, therefore, it would seem 
that the court might have reached an opposite and more desirable conclusion. 


CONTRACTS — ANTICIPATORY BREACH — INSURANCE CONTRACT. — The plaintiff 
was insured for #5000 by the defendant corporation. The defendant decided to limit 
the amount payable upon existing certificates to $2000. Accordingly, it refused to 
recognize the plaintiff’s original contract or to accept premiums under it. The plain- 
tiff sued the defendant for breach of contract. //e/d, that, since the defendant was by 
the terms of its contract called upon to pay mp | on the death of the plaintiff, there was 
no breach. Langan v. Supreme Council, Am. Legion of Honor, 174.N. Y. 266. 

It has been thought that New York had virtually adopted the anticipatory breach 
doctrine. See 14 Harv. L. REV. 433, n. 4. The doctrine, however, has never been 
necessarily recognized, though there are numerous ¢icfa to that effect. The one case 
of a marriage contract is to be distinguished on the ground that there was a breach of 
an actual implied promise to act consistently with the marriage contract. Burtis v. 
Thompson, 42 N. Y. 246. On the other hand, it has been said that an action will not 
lie at once when the maker of a promissory note declares before its maturity that he 
will not honor it. See Benecke v. Haebler, 38 N. Y. App. Div. 344. On principle this 
would seem to be an anticipatory breach, though the doctrine would probably nowhere 
be applied to such acase. The contract of insurancegbeing merely to pay money in 
the future, might be thought gaslagous to the case of a promissory note. But if not 
within that exception, the principal case clearly presents an anticipatory breach, and 
is therefore inconsistent with the existence of that doctrine in New York. 


ConTRACTS — CONSTRUCTION — PRESUMPTION AS TO PLACE OF PERFORMANCE. 
— The defendant contracted in Kentucky to employ the plaintiff for two years as super- 
intendent of his factory, the written agreement not stating the place of perform- 
ance. Before the expiration of two years, the factory was moved from Kentucky to 
Indiana. The plaintiff refused to superintend the business there, and, upon the defend- 
ant’s refusal to pay his salary, brought an action for breach of contract. He/d, that 
there is a prima facie presumption that the contract is to be performed in the state in 
which it is made. Cook v. Todd, 72 S. W. Rep. 779 (Ky.). 

The doctrine that such a presumption exists seems to have originated with those 
courts which hold that a contract must be construed according to the law of the juris- 
diction in which it is to be performed. De Sobry v. De Laistre, 2 H. & J. (Md.) 191. 
To determine the place of performance when the contract itself contains no expression 
of intention, this presumption was introduced. Since the presumption is not calculated 
to give effect to the intention of the parties, the difficulty might have been met more 
satisfactorily by holding directly that a contract silent as to the place of its performance 
will be construed according to the law of the jurisdiction in which it was made. See 
Mittenthal v. Mascagni, 66 N. E. Rep. 425 (Mass.). The use of this presumption, as in 
the principal case, not to decide a question of jurisdiction, but to determine the sub- 
stantive rights of the parties, seems peculiarly unfortunate. If the terms of a written 
contract when interpreted by the aid of such evidence as is properly admissible do not 
indicate the intention of the parties as to the place of performance, there seems to be 
no reason for narrowing the scope of those terms by an arbitrary presumption. 
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CONTRACTS —ILLEGAL CONTRACTS— OUSTING COURT OF JURISDICTION. —A 
contract was made in Italy by the defendant, who was an Italian citizen, and the plain- 
tiff, an American who elected in the contract to have an Italian domicile. To an 
action on the contract brought in Massachusetts the defendant pleaded in abatement 
an express stipulation that the contract was to be sued on only in Florence, Italy. 
Held, that since this stipulation is neither unreasonable nor against public policy it is 
a good plea. Mittenthal v. Mascagut, 66 N. E. Rep. 425 (Mass.). 

The decision is in accord with the only authorities which have been found. Gienar 
v. Meyer, 2 H. Bl. 603; Johnson v. Machielsne, 3 Camp. 44. These cases go on the 
ground that parties may contract to waive the right to appeal to the courts in one 
jurisdiction if they retain the right to sue in another, provided the contract is reason- 
able. The same principle appears in those cases which allow an insurance company to 
limit suit on a policy to one state or county. Daley v. People’s Building Association, 
178 Mass. 133 Greve v. Aetna Live Stock Ins. Co., 81 Hun (N. Y.) 28. Similarly 
parties may by express agreement bar an action within a period shorter than the stat- 
ute of limitations. Amesbury v. Bowditch Mut. Fire Ins. Co. 6 Gray (Mass.) 596; 
Matter of Petition of N. Y., etc., R. R. Co., 98 N. Y. 447. The doctrine of the princi- 
pal case seems, however, somewhat opposed to the underlying principle of the well 
established rule that an agreement to arbitrate can be enforced only when in the form 
of a condition precedent to liability on the contract. Scott v. Avery, 5 H. L. Cas. 811. 
Since it carries out the intention of the parties and encourages freedom of contract, 
the doctrine of the principal case seems to be the desirable one. 


CONTRACTS — INTERPRETATION — CHANGE OF RULES OF SOCIAL CLUB. — The 
constitution of a social club contained no provision for its amendment, but had been 
frequently amended by majority vote before the plaintiff joined the club. An amend- 
ment raising the annual dues having been adopted without the plaintiff’s consent, he 
refused to pay the additional amount, and sought an injunction against interference 
with his enjoyment of the club’s privileges. e/d, that the injunction will be granted. 
Harington v. Sendall, 19 T. L. R. 302 (Eng., Ch. D.). 

A club is analogous to a partnership in that both the constitution of the one and 
the articles of agreement of the other are obligatory only as contracts. See Austin v. 
Searing, 16 N. Y. 112,121. In partnership cases it is held within the implied terms 
of the contract that with regard to acts within the ordinary scope of the business the 
majority shall prevail. Peacocks v. Chambers, 46 Pa. St. 434. But unanimity is essen- 
tial to the validity of acts repugnant to, or in alteration of, the contract of partnership. 
Appeal of Jennings, 16 Atl. Rep. 19 (Pa.). Apart from special circumstances, the same 
rr would seem to be decisive of the principal case. If, however, the plaintiff 

ad known of the usage of the club to abide by the will of the majority in all cases, 


that usage would impliedly have been part of the contract of membership. See Loring 
v. Gurney, 5 Pick. (Mass.) 15; 2 GREENL. Ev. 16th ed. § 251. But it is well settled 
that a party to a contract is not bound by a particular e of which he had no knowl- 


edge at the time of contracting. Gaday v. Lioyd, 3 B. & C. 793. Accordingly, the 
decision in the principal case appears sound. 

CorPORATIONS — STOCKHOLDER’S RIGHT TO VOTE—INTEREST OF DIRECTOR. 
— Directors were privately interested in a loan to the corporation. The required vote 
of two-thirds of the stockholders in accepting the loan could not have been attained 
without the votes cast by the interested directors. Hé/d, that the transaction will not 
be set aside at the suit of a minority shareholder. Hodge v. U. S. Steel Corp., 54 Atl. 
Rep. 1 (N. J.,C. A.). See NOTEs, p. 585. 


DAMAGES — PROVOCATION IN MITIGATION OF COMPENSATORY DAMAGES. — The 
defendant assaulted the plaintiff because of the publication by the latter of an article 
concerning the defendant. é/d, that evidence of the provocation may be considered 
in mitigation of the damages actually suffered by the plaintiff. Genung v. Baldwin, 
77 N. Y. App. Div. 584. See Norgs, p. 591. 


DAMAGES — TROVER — SEVERANCE OF COAL FROM THE REALTY. — The defend- 
ant by a non-negligent mistake mined coal in the plaintiff’sland. The plaintiff brought 
trover. He/d, that the measure of damages is the value of the coal immediately after 
severance. vy Coal & Coke Co. v. Alabama Coal & Coke Co., 33 So. Rep. 547 (Ala.). 
See NoTEs, p. 589. 


Equity — INJUNCTION — PATENT PuT To ILLEGAL Use.— The plaintiff sought 
to enjoin the defendant from infringement of his patent on detectors of bogus coins. 
The defendants established that the plaintiff used these detectors exclusively to guard 





600 HARVARD LAW REVIEW. 


gambling-machines. e/d, that plaintiff is entitled to an injunction. Fdler v. Berger, 
120 Fed. Rep. 274 (C. C. A., Seventh Circ.). 

This case was discussed before its appearance in the regular reports at p. 444 
ante. 


Equity — PROTECTION OF CONTRACT RIGHTS — INJUNCTION AGAINST STRIKERS: 
—A coal agency, having large contracts both for the purchase of coal from mine 
owners and for its delivery to customers, filed a bill to restrain the continuance of 
a strike in the mines, in which the strikers, by intimidation, were unlawfully prevent- 
ing others from working. The defendants demurred. é/d, that the injunction will 
be _ cea Chesapeake, etc., Co. v. Fire Creek, etc., Co., 119 Fed. Rep. 942 (Circ. Ct., 
W. Va.). 


If the interference with the plaintiff's contract, or, in the United States, with his 
“business expectancies ” had been malicious, though otherwise lawful, it would have 
given rise to an action at law or an injunction in equity. Lumley v. Gye, 2 E. & B. 216; 
Plant v. Woods, 176 Mass. 492. Where the act which is the legal cause of the plaintiff’s 
injury is tortious fer se — as here — the necessity of malice to connect the defendant’s 
act with the injury is done away with. Thus, had this action been at law the plaintiff 
would undoubtedly have recovered. Bowen v. Hall, L. R. 6 Q. B. D. 333- Logically, 
therefore, as irreparable injury was alleged, an injunction should lie. e case, which 
is one of first impression on this exact point, is undoubtedly sound, not as an exten- 
sion, but as a novel application, of recognized legal and equitable principles. 


INSURANCE — ACCIDENT INSURANCE — RIGHT OF INSURER TO SUBROGATION. — 
In an action against an accident insurance company to recover agreed compensation 
for time lost by the insured because of an injury sustained through the negligence of 
a railroad, the defendant sets up that the plaintiff had released the railroad from lia- 
bility. Hée/d, that the defendant had no right of subrogation and so was not preju- 
diced ) the release. Aetna Life Ins. Co. v. Parker & Co., 72S. W. Rep. 168 (Tex., 
Sup. Ct.). 

In fire insurance, the insurer is subrogated, on payment of a loss, to the insured’s 
right of action against a tort feasor who may have caused the fire. /ason v. Sains- 
bury, F Doug. 61. In life and accident insurance, however, there can be no subroga- 
tion if, as is commonly said, the contract is not for indemnity as in fire insurance, but 
simply to pay a fixed sum on the happening of a certain event. See Phenix Mut. Life 
Ins. Co. v. Bailey, 13 Wall. (U. S. Sup. Ct.) 616. [But in fact life and accident 
policies appear to be valued indemnity policies. | MAy, Ins. 4th ed. § 7. This concep- 
tion, however, does not necessarily involve the introduction of subrogation, in life in- 
surance atleast. For death is the subject of such conjectural pecuniary compensation 
that in no case can it be said that the insured is more than fully indemnified ; conse- 
quently subrogation has no place. See Burnand v. Rodocanacht, L. R.7 App. Cas. 3335 
contra, The St. Fohns, 10t Fed. Rep. 469. Accident insurance would be a more likely 
field for the application of subrogation, particularly in cases like the one under con- 
sideration, where the injury can be measured with comparative ease. But the so- 
called wager view of life and accident insurance is so firmly fixed that subrogation will 
geabaaty be denied here too. There is no precise authority on the point. Gut two 
cases have been found holding that in an action by the insured for his own benefit the 
tort feasor cannot plead the payment of the insurance in mitigation of damages,] Brad- 
pg v. Great Western R. R. Co., L. R. 10 Ex. 1; Harding v. Town of Towns » 43 Vt. 
53°: 


INSURANCE — RESCISSION OF CONTRACT — PLACING INSURER IN STaTU Quo. — 
The plaintiff took out a life insurance policy in a mutual benefit association for five 
thousand dollars. Some years later the association repudiated the contract in part by 
passing a by-law making two thousand dollars the maximum amount payable on any 
policy. Hé/d, that the plaintiff may rescind the contract and recover in full the amount 
of the assessments paid. Black v. Sup. Council, Am. Legion of Honor, 120 Fed. Rep. 
580 (Circ. Ct., E. D. Pa.). 

As conceded in the principal case, the right of rescission depends upon the ability 
to place the defendant in statu guo. Gassett v. Glazier, voy be 473. The court held 
this requirement satisfied on the ground that the insurer had suffered no material det- 
riment, the insured being still alive. This view is supported by the weight of authority. 
Van Werden v. Equitable Life Assur. Co., 99 la. 621; Am. Life Ins. Co. v. McAden, 109 
Pa. St. 399. According to the better view, however, rescission is not allowed, since the 
consideration for the assessments is the risk assumed by the insurer. Cont. Life Ins. 
Co. v. Houser, 111 Ind. 266; Phanix Mut. Life Ins. Co. v. Baker, 85 Ill. 410. In the 
case of fire insurance it is universally recognized that the consideration is the risk. 
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Am. Ins. Co. v. Garrett, 71 Ta. 243. It is submitted that the certainty of a future loss, 
which is the only distinguishing characteristic of*life insurance, does not destroy the 
value of the past assumption of risk. It would seem, therefore, that, if the defendant 
is deprived of remuneration for such risk, he is not left in statu guo, Furthermore 
rescission is not necessary to protect the plaintiff. The federal courts accept the doc- 
trine of anticipatory breach. Roehm v. Horst,178 U.S.1. Hence the plaintiff could 
maintain an action for his actual damage. Union Cent. Life Ins. Co. v. Poetther, 5 Big. 
Ins. Rep. (Oh.) 449. See Phenix Mut. Life Ins. Co. v. Baker, supra; cf. Langan v. 
Supreme Council, etc., supra, p. 598. 


INTERNATIONAL LAW — STATUS OF CUBA DURING UNITED STATES MILITARY 
OccupPaTION. — A murder was committed o. a vessel sailing under a registry issued 
at Havana by the American military government. A¢/d, that the United States courts 
have no jurisdiction over the offense, since the vessel was an extension of a “ foreign 
country.” United States v. Assia, 118 Fed. Rep. 915 (Circe. Ct., E. D. N. Y.). See 
NOTES, p. 213. 

This case was discussed before it appeared in the regular reports at p. 213 ante. 


PRACTICE— APPOINTMENT OF AUDITOR IN JURY TRIAL — Costs. — Because of 
complexity in the defendant’s case the court of its own motion, but with the consent of 
the parties, appointed an auditor to make a tentative investigation in preparation for 
trial by the jury. The defendant paid half of the expense. Upon the plaintiff's 
submitting to a nonsuit, the court refused to allow the defendant to include this 
amount in his costs. é/d, that, when the court, in the exercise of its inherent power 
to secure the attainment of justice in a jury trial, appoints an auditor it may distribute 
the costs in the most equitable manner. Fenno v. Primrose, 119 Fed. Rep. 801 (C. C. A., 
First Circ.). 

It is generally held that a court cannot appoint an auditor without the consent of 
the parties, if he is to decide finally issues of fact. See Note, 79 Am. Dec. 207. Contra, 
Davis v. St, Louis, etc., Ry. Co., 25 Fed. Rep. 786. But when he is merely to hold a 
tentative examination his appointment would seem to be within the power of the court. 
Certainly the right of trial by jury is not infringed, the reaching of a just verdict merely 
being rendered more easy. No case has been found which considers the precise point, 
but the reasoning of one decision is in support of the principal case. See ZLawrence’s 
Cases, 6 Ct. of Cl. 79. In exercising its discretion as to the costs, the court would seem 
to be following established precedents. Mashua & Lowell R. R. Corp.v. Boston & Low- 
ell R. R. Corp., 61 Fed. Rep. 237; see Spalding v. Mason, 161 U. S. 375, 397. Since in 
the principal case the reference was with the consent of the parties, the court might 
well have rested the decision on the established ground that, in the absence of statute, 
the court may let the expense lie where it falls. Mew Hampshire Land Co. v. Tilton, 
29 Fed. Rep. 764. 


PROPERTY — FIXTURES — MORTGAGE OF LAND.—The plaintiff rented a number 
of theatre seats to the owner of a hippodrome for a specified period, the agreement 
containing a provision for purchase. The seats, as required by local regulations, were 
firmly fastened to the floor. Later the hippodrome and fixtures were mortgaged to 
the defendant, who sold the seats. The plaintiff, thereupon, brought an action of 
trover. Heid, that the plaintiff may recover, since he was never divested of his title 
to the chairs. Lyon & Co. v. London, etc., Bank, 114 L. T. 477 (Eng., K. B 

This decision seems opposed to the previous English cases. Hobson v. Gorringe, 
[1897] 1 Ch. 182. For a discussion of the principles involved, see to HARV. L. REv. 
190; 16 ibid. 531. 


PROPERTY— PERPETUITIES — INFANT EN VENTRE SA MERE. — The testatrix devised 
real property to trustees on trust to pay the income to her daughter Y for life, and 
after her death on trust for the third and every younger son of Y for his life, with re- 
mainder upon trust for his first and other sons successively in tail male. Y’s third 
son, the present plaintiff, was born four months after the death of the testatrix. The 
plaintiff on reaching his majority took out a summons for a declaration that the estates 
after his life estate were invalid. ée/d, that the subsequent estates to the plaintiff's 
sons are well devised. Re Wilmer, 47 Sol. Jour. 336 (Eng., Ch. D.). 

It is a general rule that an infant ex ventre sa mére will be regarded as born if it 
is for his benefit. Doe d. Clarke v. Clarke, 2 H. Bl. 399. More recently the rule 
has been extended to cover a case in which considering the infant born would benefit 
another, and not be detrimental to the infant himself. /n re Burrows, [1895] 2 Ch. 497- 
But where the child’s interest would be unfavorably affected, the courts have refused to 
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consider him born. Blasson v. Blasson,2 De G. J.& S. 665. If, in the principal case, the 
infant be considered not born at the death of the testator, the estates after that of the 
plaintiff are void for remoteness and the Court of Chancery would construe the will to 

ive the plaintiff an estate tail. Cf Humberston v. Humbérston, 1 P. Wms. 332. This 

e could convert into an estate in fee by a disentailing assurance. It appears then 
that it is distinctly to the plaintiff's detriment to hold that he was born at the death of 
the testator. Though it is generally assumed that within the rule against perpetuities 
a child ex ventre sa mére is always considered born, it has never been expressly held 
where there was detriment to the infant. This case is therefore noteworthy. 


REs JUDICATA— SUIT FOR BREACH OF TRUST— RIGHTS OF CESTUI NOT PAR- 
TICIPATING. — The plaintiff, one of several cestuis que trustent, had been joined as 
co-defendant in a suit brought by another of the cestuts gue trustent against the trustees 
for breach of trust. The plaintiff had not appeared in answer to the summons. Only 
the rights of those cestuzs who appeared had been passed upon, and a decree for an 
accounting to them had been issued. The plaintiff now brought suit against the 
executors of the last surviving trustee for the same breach of trust. e/d, that he is 
not barred by the decree in the former suit. Zarle v. Earle, 173 N. Y. 480. 

It is frequently stated that as between parties and their privies a judgment is con- 
clusive as to every matter which might have been litigated in the action. See Jordan 
v. Van Epps, 85 N.Y. 436. A more exact statement would seem to be that neither 
party to an action can decline to meet an issue tendered him by the other and then 
maintain that it has not become ves judicata. See Malloney v. Horan, 49 N.Y. 111; 
FREEMAN, JUDG. 4th ed. § 249. In the principal case the plaintiff and defendant were 
in no proper sense adverse parties in the former suit, for no claim of the plaintiff 
against the defendant was passed on by the court. The rights actually settled in the 
former suit were those of the cestuis who appeared, and the oy does not now 
seek to disturb the adjudication of those rights. Accordingly the decision would 
appear to be sound. 


REs JUDICATA— Suir FOR CusTtoDy OF INFANT— PRIOR DETERMINATION NOT 
ON MERITS. — A mother filed a petition against her former husband, alleging gener- 
ally that he was unfit to control their child, and praying that he might be required to 
deliver the child to the petitioner. The father pleaded that a former petition of the 
mother had been dismissed on demurrer. e/d, that a demurrer to this plea must be 
sustained. Pearce v. Pearce, 33 So. Rep. 883 (Ala.). 

In the United States it is generally held that a decision adverse to the petitioner in 
a writ of Aadeas corpus does not prevent him from bringing a new writ on the same 
facts. People, ex rel. Mcintyre, 67 How. Pr. (N. Y.) 362; contra, In re Hammil, 9 
S. Dak. 390. The reason usually given is that an order remanding to custody may 
not be appealed from, and therefore cannot be considered final. Russell v. Com- 
monwealth, 1 P. & W.(Pa.) 82. But habeas corpus proceedings for the custody of an 
infant are in effect a suit between the claimants of the infant. On this ground it is 
generally held that in such a case an order remanding to custody is conclusive con- 
cerning the facts on which it is based. Mercein v. People, 25 Wend. (N. Y.) 64. For 
this reason such an order may be appealed from. See McConologue’s Case, 107 Mass. 
154,170. By analogy to similar Aabeas corpus cases a decree in divorce proceedings 
awarding the custody of a child to the mother has been held res judicata as to the 
facts on which it was based. Du Bois v. Fohnson, 96 Ind. 6. In these cases, however, 
the paramount consideration should be the well-being of the infant. See Mercein v. 
People, supra. Accordingly the principal case may be defended, for the first dismissal 
was not a decision on the merits. Cf Verser v. Ford, 37 Ark. 27. 


SALES — IMPLIED WARRANTY OF MERCHANTABILITY — LATENT DEFECTS. 
— The plaintiff was poisoned by beer which he bought from the defendant, a tavern- 
keeper, who in turn had bought it from a brewer. The poison which the beer con- 
tained, owing to defective brewing, could have been detected only by a skilful chem- 
ical test. AHe/d, that under the Sale of Goods Act the defendant is fable on an implied 
warranty that the beer was fit to drink. Holt v. Wrenn, 19 T. L. R. 292 (Eng., C. A.). 
See NOTES, p. 590. 


SALES — STATUTE OF FRAUDS — TRANSFER OF CHOSE IN ACTION. — The plaintiff 
declared on the breach of an oral contract by which the defendant had agreed to pur- 
chase a debt due the plaintiff from a third person. The defendant demurred on the 
ground that the contract was void as a sale of goods, wares, and merchandise within 
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the Statute of Frauds. Held, that the demurrer must be sustained. French v. 
Schoonmaker, 54 Atl. Rep. 225 (N. J., Sup. Ct.). 

In England it is settled that a contract for the sale of a chose in action is not within 
§ 17 of the Statute of Frauds. Humble v. Mitchell, 11 Ad. & E. 205. In this country, 
however, the statute is generally construed to include all securities which are com- 
monly transferred in a tangible form ; for example, bonds and shares of stock. Green- 
wood v. Law, 55 N. J. Law 168; Tisdale v. Harris, 37 Mass. 9. This view seems 
within the spirit of the statute, since the transfer of such securities is essentially the 
same as the transfer of ordinary goods and merchandise. But to ordinary choses in 
action the courts have generally refused to extend this rule. Somerby v. Buntin, 118 
Mass. 279. Only one decision has been found which supports the principal case. 
Walker v. Supple, 54 Ga. 178; virtually overruled by Rogers v. Burr, 105 Ga. 432. An 
ordinary chose in action apparently is not within the words of the statute. For this 
reason several states have specifically included choses in action in their statutes of 
frauds. See Woop, Stat. Fraups, § 283. In the absence of such express provision 
it is difficult to support the principal case. 


SALES — TRANSFER OF TITLE— PRESUMPTION WHEN SOMETHING REMAINS TO 
BE Done. — An action was brought for the price of certain wood which was to be 
measured by the buyer to ascertain the exact price. //e/d, that title has not passed. 
Porter v. Bridgers, 43 S. E. Rep. 551 (N. C.). See Nores, p. 587. 


TAXATION — EXEMPTIONS — PROPERTY OF CHARITABLE INSTITUTION USED FOR 
REVENUE. — A statute provides for the exemption from taxation of “buildings used 
exclusively for charitable purposes, with the land whereon the same are erected, and 
which may be necessary for the fair enjoyment thereof.” e/d, that lands held bya 
charitable institution as a part of its endowment, and not used directly in the institu- 
tion’s work, are not exempt. Cooper Hospital v. City of Camden, 54 Atl. 419 (N. J., 
C. A.), overruling Cooper Hospital v. Burdsall, 63 N. J. Law 85. 

For a discussion of the principles involved, see 16 Harv. L. REV. 70. 


Torts — ABATEMENT — NEGLIGENCE OF SOLICITOR. — An action was brought by 
a former client against a solicitor for damage caused by the latter’s negligence. The 
defendant died before trial. Ae/d, that the cause of action survived. Davies v. Hood, 
114 L. T. 313 (Eng., K. B.). 

By the old common law, while contract actions survived if primarily concerning 
property, tort actions, including assumpsit, did not. See 1 SAUND. 216, note. But 
the tendency has constantly been to allow more actions to survive, through assumpsit 
becoming a contract action and through the extension of the scope of contracts im- 
plied in fact. See Stimpson v. Sprague, 6 Me. 470. Now the form of action is not 
generally considered as material; and hence if the action, though brought in tort, 
is one where there was also contractual liability, it will in general survive. Lee’s 
Admr. v. Hill, 87 Va. 497. Modern statutes provide that tort actions for injuries to 
property shall survive either the defendant’s or plaintiff’s death. See Miller v. Young, 
go Hun (N. Y.) 132; Cotter v. Plumer, 72 Wis. 476. The principal case therefore ac- 
cords with the modern cases decided under statute. TZichenor v. Hayes, 4t N. J. Law, 
193. It would seem, however, that the result ought to be the same independently of 
statute, since assumpsit would lie here on an implied promise. Varnum v. Martin, 32 
Mass. 440. There are, however, dicta to the contrary. See Lider v. Bogardus, Hill & 
Den. Supp. (N. Y.), 116, 119. 


Torts — LIBEL — PLEADINGS ABSOLUTELY PRIVILEGED. — The plaintiff’s declara- 
tion stated that the defendant had in his pleadings in a previous action alleged falsely 
and with actual malice that the plaintiff, a stranger to the action, had voted illegally. 
The allegation was pertinent to the issue in that case. Ae/d, that the allegation is 
absolutely privileged. Wilkes, J., dissented. Crockett v. McLanahan, 72 S. W. Rep. 

‘o (Tenn.). 
™ The general rule is that statements in pleadings are absolutely privileged when 
pertinent to the issues. Runge v. Franklin, 72 Tex. 585; Link v. Moore, 84 Hun (N.Y.) 
118. An exception to this rule has heretofore been recognized as existing in Tennessee, 
where it has been held that allegations with reference to one not a party to the action 
are only conditionally privileged. Ruohs v. Backer, 6 Heisk. (Tenn.) 395. No other 
jurisdiction appears to have adopted the distinction. See Jones v. Brownlee, 161 Mo. 
258. Wilkes, J., dissenting, supports the former Tennessee rule on the theory that, 
since the parties control the framing of the issues, they can so shape the case as to 
libel anybody with impunity if there is no exception in favor of third parties. Judges 
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generally, however, have considered that, even though the privilege may at times be 
abused, yet public policy requires that judicial investigations should not be hampered 
by fears of groundless libel suits against those involved in the proceedings. On the 
whole the latter view seems preferable. Accordingly the principal case appears sound 
in bringing Tennessee into line with other jurisdictions. 


TRUSTS — DISTINCTION BETWEEN PERSONAL AND REPRESENTATIVE CAPACITY 
OF TRUSTEE. — He/d, that a judgment in a foreclosure suit against a party not de- 
scribed as a trustee does not prevent him from setting up in a subsequent action a 
claim as trustee to the property in question. Farmers’ Loan and Trust Co. v. Essex, 
71 Pac. Rep. 268 (Kan.). 

In an action brought for the assessment of taxes upon lands owned by the defend- 
ant, she was described as “trustee of A. H.” The land was in fact owned by the de- 
fendant in her own right. e/d, that taxes may be assessed against the land in the 
present action, for the reason that the words “trustee of A. H.” are merely descriptive, 
and consequently the defendant is present in her individual capacity. Commonwealth 
v. Hamilton, 72S. W. Rep. 744 (Ky.). See NorEs, p. 588. 
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DISEASE OF DEFENDANT AS DEFENSE TO ACTION ON CONTRACT TO 
Marry. — In a recent article some space is given to a discussion of venereal 
disease in defendant as a defense to an action for breach of promise to marry. 
Venereal Disease in the Law of Marriage and Divorce, by Charles Henry 
Huberich, 37 Am. L. Rev. 226 (March-April, 1903). The difficulties of the 
5 sg are in part suggested, but no explanation is attempted. The writer 


oes little more than cite extracts from one English and two American cases, 
which he seems to consider the entire law on the subject. 

The author’s discussion is involved in the broader question as to how far 
disease in general in a party to a contract of marriage will justify his refusal to 
perform. The possible cases would seem to fall into two general classes. In 
the first would come cases where the disease materially affects the health of 
defendant, the party refusing to perform, without making sexual intercourse 
dangerous to either party or impossible. In these cases there would seem to be 
no defense. Such a change in defendant’s health may be imagined as would 
excuse plaintiff from performing, but, if the latter is willing, the defendant, it 
would seem, must perform or pay damages. In the second class would fall 
cases in which the disease would render intercourse dangerous to one party or 
impossible. In this class it will be convenient to make four subdivisions. 

(a) The existence of such disease may be known to defendant at the time of 
contract, but he may have had reasonable ground to believe that it could easily 
be cured. In this case there would seem to be a valid defense provided the 
court would protect him were the disease unknown, as in subdivision (d). See 
Allen v. Baker, 86 N. C. 91. 

(4) But there may be no reasonable ground for believing that the disease is 
temporary in its nature, and in this case, on the analogy of the cases in which 
a married man is held liable when he contracts to marry a single woman, there 
would seem to be no defense. Cf Kelley v. Riley, 106 Mass. 339. 

(c) Where such disease does not exist at the time of contract but its subse- 

uent appearance is due to defendant’s fault, there would seem to be no ground 
or a defense. 

(2) But the disease may appear without any fault on defendant’s part, and 
this is the form in which the question has generally been presented to the 
courts. The earliest case is Ha// v. Wright, 1 E. B. & E. 746. There, after 
the contract, defendant became afflicted with a “ bleeding at the lungs” making 
intercourse dangerous to him. It was held to be no defense. The Supreme 
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Court of Virginia reached a contrary result in Sanders v. Coleman, 97 Va. 
690. There are also three American cases allowing the defense, where the dis- 
ease was venereal. Adlen v. Baker, 86 N.C. 91; Shackleford v. Hamilton, 9 
Ky. 80; Gardner v. Arnett, 21 Ky. L. Rep. 1. Mr. Huberich seems to think 
that a distinction might be taken between venereal disease and other diseases, 
and that the English courts would allow the defense in the former case; but 
this seems at least doubtful. The decision in Had/ v. Wright was based on 
two grounds: (1) that performance was not rendered impossible, and (2) that, 
even if it was impossible as to part, defendant could still give plaintiff the bene- 
fit of his social position. Both grounds seem equally applicable to venereal 
diseases. In case of such a disease as in Hal/ v. Wright, intercourse would 
be dangerous to defendant’s own life, while venereal disease would endanger 
the life of plaintiff and the health of the offspring. Public policy might be 
stronger in the latter case, but it would be against the union in both. A recent 
New Jersey case seems to indicate that such a distinction as the writer sug- 
gests would not be taken. The disease was not venereal, but the court ina 
dictum carry the doctrine of Ha// v. Wright to its logical conclusion and repu- 
my the North Carolina and Kentucky cases. Smith v. Compton, 58 L. R. A. 
480. 

The real question in all the cases would seem to be as to the true meaning of 
the contract. In contracts for personal services incapacity either of body or 
mind is an excuse for not performing. Robinson v. Davison, L. R. 6 Ex. 269. 
It would seem that the conditions implied in ordinary personal contracts should 
be extended rather than restricted in a contract so thoroughly personal in its 
nature as the marriage compact. To every contract of marriage might well be 
coupled the implied condition that a refusal to perform shall be justifiable if the 
situation of the parties has so changed, without fault on the part of defendant, 
that a consummation of the married state would be impossible or would en- 
danger the life of either. This would seem to be the correct doctrine. It is 
in accord with the intention of the parties and is applicable to diseases of all 
kinds. 





A TREATISE ON THE LAW OF NEGOTIABLE INSTRUMENTS. By John W. 
Daniel. Fifth Edition. By John W. Daniel and Charles A. Douglass. 
New York: Baker, Voorheis & Company. 1903. 2 vols. pp. cliv, 933; 
x, 1004. 8vo. 

To sound a discordant note in a chorus of praise is no pleasant duty. An 
examination of this work, however, convinces us that as there is a good deal of 
“law taken for granted,” so here is a case of merit too freely conceded. It 
seems to be the fashion for writers of the perfunctory reviews of new editions 
of well-known law books to style them “ legal classics.” If all that is neces- 
sary to earn that title is to have a successful sale, to pass through several edi- 
tions, and to be often cited by courts, then this book may be called a ‘ legal 
classic.” But if sound and scientific discussions of principles, accurate state- 
ments of the cases, and correct citations are essential to a ‘legal classic,” then 
this work does not seem to us to deserve that name. We confess that we had 
ourselves been rather in the habit of taking the merit of the book for granted, 
and we have been surprised, as a result of a careful examination for the purpose 
of this review, to find how greatly we were mistaken. 

The author, it is true, is more independent than is usual with the writers of legal 
text-books in the expression of opinion, whether in approving or in dissenting 
from the decisions of the courts, and this is a commendable feature of his work. 
But the value of an author’s opinions depends largely on the reasons which he 
gives for them, and in this respect we do not find Mr. Daniel strong. He pre- 
sents and defends his theories, not like a judge, but rather as an advocate 
holding a brief, often citing cases which only by a sort of twist can be made to 
seem favorable to his theories, and ignoring cases which are adverse to them. 
It is impossible within reasonable space to give more than a few instances. 
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In section 1361 Mr. Daniel dissents from the long list of authorities which 
hold that “the drawee paying a forged draft cannot recover back the amount 
from the party to whom he paid it, whether such party received it before ac- 
ceptance or afterward.”’ Mr. Daniel claims that the holder of an unaccepted 
bill who presents it for acceptance or payment “ warrants its genuineness” if he 
indorses it, and, if he does not indorse it, yet ‘‘ his very assertion of ownership 
is a warranty of genuineness in itself.” Taking together this section and sec- 
tions 731 and 732 to which Mr. Daniel refers in support of his last proposition, 
it seems that he likens the holder to a vendor of the instrument, wholly over- 
looking the difference between a presentment for acceptance or payment and a 
sale. The implied warranty of genuineness arises only upon a sale or transfer, 
and all the cases cited in sections 731 and 732 are such cases. As to the in- 
dorsement of the holder, it is an error to say that the writing of his name on the 
back of the instrument when he presents it for payment is an indorsement so as 
to subject him to any of the liabilities of an indorser to the drawee. The 
holder is not in any true sense an indorser. His signature operates only as a 
voucher or receipt, and this is the meaning given to it by the best considered 
and latest decisions, none of which are referred to by Mr. Daniel, who cites in 
support of his view only four cases. 

In the first of these cases, ational Bank v. Bangs, 106 Mass. 445, the 
holder who indorsed the instrument (a check) was guilty of negligence in taking 
it, and his merit was therefore not equal to that of the drawee. Moreover, the 
holder was the payee, and the court drew a distinction between his case and 
that of a subsequent holder. The case is also distinguished in the same way 
in the later case of Dedham Nat. Bank v. Everett Nat. Bank, 177 Mass. 392, 
396, a case not cited by Mr. Daniel. See also Minneapolis Nat. Bank v. 
Holyoke Nat. Bank, 182 Mass. 130, 134. 

In the second case cited by Mr. Daniel, Rouvant v. San Antonio Nat. Bank, 
63 Tex. 612, the holder was also the payee and was guilty of negligence in tak- 
ing the instrument. 

The third case cited is First Nat. Bank of Crawfordsville v. First Nat. Bank 
of Lafayette, 4 Ind. App. 355 (erroneously cited as 4 Ind.). The court in this 
case relied on National Bank v. Bangs, supra, failing to notice the distinction 
there made between a payee and a subsequent holder. But as the instrument 
involved was not a bill of exchange, all that was said by the court as to the effect 
of the holder’s indorsement was oditer dictum. 

The fourth case, Warren-Scharf Asphalt Paving Co. v. Commercial Nat. 
Bank, 97 Fed. 181, has no tendency to support Mr. Daniel's proposition. The 
instrument, a forged check, was not paid by the drawee bank, but was received 
on deposit by the plaintiff bank, and the amount was drawn out by the agent of 
the payee, the defendant, who had indorsed the check with the name of the 
payee. It was atransfer of the instrument to the plaintiff, and the question 
was simply whether the defendant was bound by the indorsement of its name 
by its fraudulent agent. 

But more strange than this citation of cases which do not support the text is 
the fact that Mr. Daniel cites none of the cases which contradict his propo- 
sition, although one of them, Mea/ v. Coburn, 92 Me. 139, is cited by him in 
other places. See sections 533 and 1655. In Meal v. Coburn the drawee bank 
or a forged check to the holder. Upon discovery of the forgery and demand 

y the drawee bank, the holder repaid the money and then sued his indorser, 
who was the indorsee of the payee. It was held that as the plaintiff was not 
bound to refund to the drawee bank he could not recover from his indorser. 
It was claimed that the defendant by indorsing the check guaranteed to every 
subsequent holder the genuineness of the drawer’s signature. But the court 
said, ‘The bank upon which the check was drawn did not become a holder. 
It did not purchase the check. The bank paid it, extinguished it. It was 
no longer a check and could no longer have a holder as such. It had become 
merely a voucher.” It does not seem quite ingenuous to cite this case on other 
points and to omit it upon the point under discussion in section 1361. 

The Supreme Court of Massachusetts has recently spoken in the same way. 





BOOKS AND PERIODICALS. 607 


In Minneapolis Nat. Bank v. Holyoke Nat. Bank, 182 Mass. 130, 134, the 
court said, “ The indorsement of an indorser, using that word in its technical 
sense, imports a guarantee of previous signatures because it is a transfer and 
sale; but an indorsement which is not made for the purpose of transfer is 
not an indorsement within the law merchant, and does not carry with it a 
guarantee of previous indorsements.” This case, it is true, was probably de- 
cided too recently to be cited in this edition of Mr. Daniel’s book. 

But Mr. Daniel fails also to cite in any part of his book the case of Dedham 
Nat. Bank v. Everett Nat. Bank, 177 Mass. 392, decided in January, 1got, in 
ample time to have been included in this edition. In this case, in which the 
Supreme Court of Massachusetts adhered to the rule of Price v. Neal, 3 Burr. 
1354, the forged checks, which were payable to “Cash,” had been indorsed by 
the holder for payment through the clearing house. The court said (p. 396), 
‘‘The indorsement of the check by the defendant was not an indorsement by 
the payee. It was not an indorsement for purposes of transfer, and contained 
no representations beyond what would have been imported by a presentment in 

erson.” 

: In section 139, in which he discusses the subject of fictitious payee, Mr. 
Daniel says, “ It will be no defense against such dona fide holder for the maker 
to set up that he did not know the payee to be fictitious. By making it payable 
to such person he avers his existence, and he is estopped as against a holder 
ignorant of the contrary to assert the fiction.” Two American cases are cited : 
Kohn v. Watkins, referred to as reported in Cent. L. J. (Jan. 27, 1882), although 
it has been for more than twenty years printed in 26 Kans. 691, and Lane v. 
Krekle, 22 lowa, 404. In the last cited case the note was payable to the ficti- 
tious person or dearer, so that the fictitious character of the named payee was 
unimportant, but the opinion of the court contains a dictum in support of Mr. 
Daniel’s position. Mr. Daniel cites also the three reports of the English case 
of Clutton v. Attenborough and Son, [1897] A. C. 90, failing to notice that the 
decision in that case rests on the unqualified provision of the English Bills of 
Exchange Act, sec. 7 (3), which provides that when the payee is a fictitious or 
non-existing person the bill may be treated as payable to bearer. The only case 
which Mr. Daniel cites as contrary to his proposition is Armstrong v. National 
‘Bank, 46 Oh. St. 518. He does cite the case of Chism, Churchill & Co. v. 
Bank, which is contra, but it is difficult to judge from the manner in which it is 
cited in the note whether it is intended to be cited in support of the text or as 
opposed to it. It is moreover cited as in 96 Mass. 641, instead of 96 Tenn. 
641, where it belongs. The name “Churchill” is also wrongly given as 
“Church.” Mr. Daniel refers to this case as “citing the text” which would 
give the impression that it is in accord with Mr. Daniel’s view, whereas the 
court cited the text only to disagree with it. 

Mr. Daniel omits another adverse decision— First Nat. Bank v. Farm- 
ers & Merchants Bank, 56 Neb. 149, although this case is cited in sections 
669 a, 672, and 837 for other points. 

Although it is perhaps not pertinent to the exact phase of the subject of 
fictitious payee just discussed, yet it is proper here to say that the case of Zo/- 
man Vv. American Nat. Bank, 22 R. 1. 462, decided in March, 1gol, is not 
referred to or cited by Mr. Daniel. This case, although wrong, as we believe, 
both in its statement of the law in the absence of statute and in its construction 
of the Negotiable Instruments Law, is yet important as the first case arising 
under the section of the Negotiable Instruments Law dealing with this point, 
and the omission to refer to it is a strange oversight in a book professing to be 
up to date. 

Mr. Daniel’s whole treatment of the subject of fictitious payee in sections 
136 to 141 is unsatisfactory and imperfect. He does not point out or discuss 
the distinction drawn by the courts between cases where an instrument payable 
to the order of a named person is obtained by false impersonation of such 
person and where it is obtained by false assumption of agency for such person, 
the named payee in both cases being sometimes a real, sometimes a non- 
existing person. 
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In a sentence added to section 1663 in this edition there is a confused effort to 
state the effect of some decisions upon cases of false impersonation, although 
only when the instrument was a check, and here the case of Zo/man v. Ameri- 
can Nat. Bank, supra, might well have been cited as opposed to the cases cited 
in sec. 1663,n.6. The sentence to which we refer begins as follows: “ Cases 
have arisen in which checks have been paid on forged indorsement made by the 
person to whom the drawer delivered the check, mistaking his identity for one 
whose money is designated as payee.” (The italics are ours.) We do not be- 
lieve Mr. Daniel himself can interpret this sentence, written no doubt by one 
of his collaborators on this edition. 

In section 726, which treats of the question whether an accommodation bill 
can be negotiated for the first time after maturity so that the indorsee can hold 
the accommodating party, Mr. Daniel states the English rule to be that it can 
be so negotiated and regrets that the American cases do not uniformly follow 
the English rule. Aside bein overruled cases the English doctrine seems to have 
been followed only in Maine. There are many American cases to the contrary, 
some of which Mr. Daniel cites in note 56, to section 726. But late cases in 
Massachusetts, Rhode Island, and Pennsylvania, are not cited. One case, 
Miller v. Larned, 103 Ml. §70, cited as opposed to the English rule, is in accord- 
ance with that rule. Another case, Donnerberg v. Oppenheimer, 15 Wash. 290, 
referred to as “citing the text,” does not involve the point, and the case does not 
cite section 726 but does cite section 726a, and it was probably intended to 
be cited under the latter section, but it is not to be found in the notes to that 
section. 

Again in section 790, in referring to the same subject, the author in note 98 
cites the case of Talmage & Co. v. Milliken & Meys, 119 Ala. 40. This case 
is not in point. There is nothing in the report of the case to show that the in- 
struments (bonds) had been negotiated after maturity. In section 726 Mr. Daniel 
states that in Carruthers v. West, 11 Q. B. 143, “a demurrer was sustained toa 
plea that it was agreed by the parties that the paper should not be negotiated 


after maturity, knowledge of the purchaser of such agreement not being averred.” 
There was no such reason given by the court for the decision, which is in these 
words: “ We think the plea bad,” but the remarks of Wightman, J., during the 
argument show the reason to have been that the plea was consistent with the 
paper’s having been indorsed to some one before maturity and indorsed to 
the plaintiff after maturity by such indorsee. 

glis 


It is admitted in the English cases that, if there is an agreement that the 
instrument shall not be negotiated after maturity, one who takes it after ma- 
turity is bound by this agreement even though he had no notice of it. But the 
real question is, whether in the absence of an express agreement one is to be 
implied from the nature of the transaction. The American doctrine is more in 
accord with the business view, by which it is understood that the accommo- 
dated party shall take care of the instrument at maturity, and therefore that it 
is to be negotiated only before maturity. Mr. Daniel himself, in defining ac- 
commodation paper in section 189, says that the accommodated party “is ex- 
pected to pay it.” 

The superiority of the American view becomes still clearer when we consider 
the case of an accommodation indorser, for his contract is to pay only in case 
presentment for payment is made at maturity to the party primarily liable on the 
instrument, and if the instrument has never been negotiated before maturity it 
cannot be presented for payment at maturity. This argument is strongly pre- 
sented in Chester v. Dorr, 41 N. Y. 279. No notice is taken by Mr. Daniel of 
the cases of Peele v. Addicks, 174 Pa. 543, and Same v. Same, ibid. 549. The 
last mentioned case bears directly on the point discussed in section 726, but 
is adverse to Mr. Daniel’s view. 

In section 688 b, reference is made to a case holding that the statement of the 
value of the indorser’s real and personal estate above his signature, is mere 
surplusage and does not vitiate the indorsement. Of course the question was 
whether signing a name under such a statement was an indorsement, and the 
court in the case intended to be referred to held that it was. No reference is 
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made to the case of Pickering v. Cording, 92 Ind. 306, which holds the con- 
trary. The case to which Mr. Daniel intended to refer is Dunning v. Heller, 
103 Pa. St. 271, but by one of those mistakes so common in this edition, note 48 
cites the case of James v. Ely, 4 McLean, 173, which is the case intended to 
be cited in note 49, on another point. 

In section 688 c, Mr. Daniel argues in favor of the view that a mere assign- 
ment written on a note over a party’s signature subjects the signer to the lia- 
bility of an indorser. 

In this edition that form of combined self-approval and advertisement which 
consists in referring to cases as “ citing the text” is continued to a wearisome ex- 
tent, but here a case which cites the text for the purpose of expressly disapprov- 
ing it is not referred to at all, although in the notes to section 669 a, which deals 
with another point, this case is cited as “ quoting with approval the text.” The 
case to which we refer is Spencer v. Halpern, 62 Ark. 595, in which is to be 
found probably the most complete refutation of Mr. Daniel’s argument, the 
court discussing the reasons given by Mr. Daniel in section 688c and over- 
throwing them. 

In section 61 the case of Overton v. Tyler, 3 Barr 346, is condemned, and 
a long note is devoted to the case of Zimmerman v. Anderson, 67 Pa. St. 421. 
Mr. Daniel regards the distinction drawn by the court in the latter case as “a 
very fine distinction, — one without a material difference,” and says that the 
court evidently does not regard Overton v. Tyler with much favor. Aside 
from the fact that the court in a later case, Sweeny v. Thickston, 77 Pa. St. 
131, approved Overton v. Tyler, there is no difficulty in distinguishing Overton 
v. Tyler from cases in other states cited as opposed to it, and showing that it 
is not inconsistent with them. In Pennsylvania a judgment by confession may 
be entered before the debt is due if the instrument does not indicate that the 
warrant of attorney is to be available only in the event of default. The power 
of attorney to confess judgment in the note in Overton v. Tyler was not 
restricted so as to be available only after the maturity of the note, and the 
practice in Pennsylvania in such a case is to enter judgment before maturity of 
the note in order to obtain a lien on real property, although the execution can- 
not issue until after maturity. Volkenand v. Drum, 143 Pa.525; /nteg: ity Ins. 
Co. v. Rau, 153 Pa. 488; 18 Banking Law Journal 801. The effect of enter- 
ing judgment before maturity of the note, as is pointed out by Gibson, C. J., is 
to merge the note in the judgment, and there is no longer any note to be the 
subject of negotiation. An instrument which may be thus terminated at any 
time is evidently not certain in time. In the cases in other states which seem 
to be opposed to Overton v. Tyler the power of attorney to confess judgment 
did not in terms or by force of the law of the state authorize the entry of a 
judgment before the maturity of the note, and in those cases in which the form 
of the instrument is given in the report the power authorized confession of 
judgment only in case of non-payment at maturity. 

The Negotiable Instruments Law provides that negotiability is not affected 
by a provision which “authorizes a confession of judgment if the instrument 
is not paid at maturity.” This law has been adopted in Wisconsin. Yet in 
Wisconsin, &c. v. Babler, 91 N. W. 678, the Supreme Court held that a note, 
containing a power of attorney to enter judgment on it at any time after its 
date “ whether due or not,” was not negotiable. So although the Negotiable 
Instruments Law has been adopted in Pennsylvania, such a note as that in 
Overton v. Tyler, in view of the practice in that state of entering judgment 
before maturity, must still be regarded as non-negotiable. See 18 Banking 
Law Journal 801. 

We have been unable to find a case in which a note authorizing entry of 
udgment on it before maturity has been held negotiable, and the condemnation 
y Mr. Daniel of Overton v. Tyler seems to rest on a failure to notice the dif- 
ference in the form of the notes and in the practice as to the time when judgment 
by confession may be entered. See 7homas v. Pendleton, t S. Dak. 150. 

Section 1255 purports to state the law of England and its gy as to the 
rights of a payor supra protest, and states that an earlier case to the contrary 


39 
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was subsequently overruled in Ex parte Lambert, 13 Ves. 179, and “the doc- 
trine of the text established,” that doctrine being that the payor supra protest 
is subrogated to the rights only of the party for whose honor he pays. If Mr. 
Daniel had continued his study of the history of the subject he would have found 
that in /z re Overend, Ex parte Swan, L. R. 6 Eq. Cas. 344, Malins, V. C., re- 
fused to follow Ex parte Lambert, and held that the payor supra protest suc- 
ceeds to the title of the person from whom, not for whom, he received the 
instrument, and has all the title of such person to sue on it except that he dis- 
charges all parties to the bill subsequent to the one for whose honor he takes it 
up, and that he cannot indorse it over. Since this time Ex parte Lambert has 
been regarded as overruled, (4 AM. AND ENG. ENcy. oF Law (2d ed.), 499), 
and it is included in the Table of Overruled Cases in Chalmers’ Digest. Nor 
does Mr. Daniel seem to be aware that the rule established in Jn re Overend, 
Ex parte Swan, has been abrogated by section 68 (5) of the English Bills of 
Exchange Act, and that the Negotiable Instruments Law followed suit, Sec. 304 
(N. Y.). At least he makes no mention of these facts, and the case of Jn re 
Overend, Ex parte Swan, is not cited in his work. 

This edition contains, as an appendix, the Negotiable Instruments Law, giv- 
ing the New York numbering of the sections. No new book on Negotiable 
Instruments and no new edition of an old book could be complete without 
including this law, which has already been adopted in so many states, and 
will no doubt become law in all. But it is not enough to give the law as an 


appendix. Changes in conflict with the old cases should be noticed when 
such cases are stated in the text and cited in the notes. In this respect 
the last edition of Daniel is very imperfect. We note only a few of the 
omissions. 

Section 697, treating of the subject of conditional indorsements, cites Rod- 
ertson v. Kensington, 4 Taunt. 30, to the effect that an acceptor who pays an 
indorsee to whom the paper is indorsed conditionally is liable to the ind 


orser 
if the condition has not been performed. Mr. Daniel makes no reference to 
the fact that in England the law was changed by Bills of Exchange Acct, sec. 33, 
and that the Negotiable Instruments Law, sec. 69 (N. Y.), also provides that 
the party required to pay the instrument may disregard the condition and make 
payment to the indorsee, whether the condition has been fulfilled or not. 

e find here an instance of the practice, so frequent in this edition, of citing 
irrelevant cases. The text of THOMPSON ON BILLS, 232, is quoted to the 
same effect as Robertson v. Kensington, and in the note (87) the case of U. S. 
Nat. Bank v. Ewing, 131 N. Y. 506, is cited. This case has no bearing what- 
ever on the point. It was a case in which the accommodation payee of a note 
indorsed it upon an agreement with the accommodation maker that it should be 
negotiated in Kentucky. In an action against this émdorser, the plaintiff, who 
was not a holder in due course, was held bound by the defense that the agree- 
ment had been broken and the note negotiated in New York. The case throws 
no light on the question whether the maker of a note or acceptor of a bill 
should be subjected to the additional burden of ascertaining whether a condi- 
tion added by an indorser to his indorsement has been performed before the 
obligation can safely be paid to the indorsee. The case of Savage v. Alden, 
2 Starkie 232, cited in section 697, n. 85, with Robertson v. Kensington, is also 
wholly irrelevant. But this error goes back to the first edition. 

In sections 306 and 307 Mr. Daniel holds, in accordance with the weight of 
authority, and very properly we think, that an agent who signs for a principal 
without authority is not liable on the instrument, but only for falsely assuming 
authority, or upon an implied warranty of authority. But no notice is taken of 
the fact that the Negotiable Instruments Law in section 39 (N. Y.) impliedly 
makes the agent liable on the instrument. 

Section 696 states the rule in Smith v. Clarke, Peake 225, which permits a 
holder of a bill indorsed in blank by the payee to strike out subsequent special 
indorsements and recover as bearer under the blank indorsement. Section 8 (3) 
of the English Bills of Exchange Act, which abrogates this rule (Chalmers, 
sth ed., 26) is not referred to, nor is section 28-5 (N. Y.) of the Negotiable In- 
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struments Law, which has the same effect, although section 70 (N. Y.) of the 
same law seems by an inadvertence to restore the rule. This is one of the 
questions arising under the Negotiable Instruments Law which were discussed 
in those articles by Professor Ames and Judge Brewster in the HARVARD LAw 
Review and YALE Law JouRNAL, and by Mr. McKeehan in the AMERICAN 
Law REGISTER, which are such notable contributions to the subject and which 
should be noticed in any new work on Negotiable Instruments. 

In sections 1698 a and 1702a Mr. Daniels contends that a certificate of 
deposit payable on demand is not dishonored until presented, and in sections 
1707, 1707 a, that the Statute of Limitations does not begin to run against such 
a certificate until demand has been made, and in section 1683 he maintains the 
same principles as to bank notes. In these claims we think he is right, although 
there is a conflict of authority, particularly as to the certificates of deposit. 
But Mr. Daniel fails to state that section 130 (N. Y.) of the Negotiable Instru- 
ments Law, in providing that presentment for payment is not necessary to charge 
the person primarily liable on the instrument, changes the law as to certificates 
of deposit and bank notes payable on demand in those states in which the 
Negotiable Instruments Law has been adopted and in which demand had 
previously been required. 

Whatever may be the merits of previous editions of this work, it is clear that 
this edition is a slovenly piece of book-making. In almost every place where 
we have tapped the book errors have flowed forth. We have already mentioned 
a number. Here are a few of the others. 

In the table of cases, Bay v. Coddington is given as in section 826. It is 
not there mentioned, but note 10 to that section reads “ See New York cases on 
this question, § 831 b,” which last section, however, contains no New York case. 
Section 831 c is the one intended. 

In section 1362 is to be found this unmeaning sentence: “ Negligence in 
making paper under a mistake of fact is not now deemed a bar to the recovery 
of it.” Reference to previous editions shows that in the first and second editions 
“payment” not “paper” was the word used, and that inthe third edition this 
error slipped in, and has been repeated in all subsequent editions. 

In section 189, n. 57, the case of Springs v. McCoy, 122 N. C. 629, is so erro- 
neously stated as to make it seem to hold the exact opposite of the decision. 
This case really begins on page 628, but it is a common practice in this edition 
to cite cases, not by the first page of the case, but by the page of the opinion 
where the doctrine set forth by Mr. Daniel is to be found. In referring to the 
cases thus cited by Mr. Daniel we have been obliged to cite them in the same 
erroneous way in order to identify them as the same cases. 

In the next to the last line of section 1215, n. 76, the word “inspection ” 
should be “inception.” In note 44 to section 139 the case of Clutton v. Atten- 
borough &* Son is cited as in L. R. App. Cas. 90 (1896). This is an error both 
as to the date and the mode of citation. It should be [1897] A. C. go. 

The case of First Nat. Bank v. Farmers and Merchants Bank, 56 Neb. 149, 
is mentioned in the table of cases, in sections 669a, n. 42, 672, n. 58, and 837, 
n. 4, and in each case “ Mechanics” is substituted for “ Merchants.” 

In section 136, n. 35, the case of Kohn v. Watkins is given as Kohn v. Lewis. 
The case of Chester v. Dorr is given in the table of cases as Chester v. Door. 
Young v. Grote is given in the table of cases as cited in $1313. It is not 
to be found in that section or in the notes to it. But mistakes of this kind are 
so common in this edition that we forbear to give further examples. This 
edition continues to cite many cases as reported only in law reviews, although 
they have been for years published in the regular reports. 

We have made no special effort to find errors in this edition. None is 
necessary; they sautent aux yeux. Those which we have mentioned and others 
have come to our notice either when we have opened the volumes at random or 
when we have examined them to find Mr. Daniel’s views upon some contro- 
verted point. The notes to this edition add little to the value of the book. 
They contain many recent cases, but the arrangement is frequently such that 
the reader cannot ascertain from the note itself whether a case is in accord with 
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the text or opposed to it, and the doubt is often resolved only by finding that it 
is neither, because it is irrelevant. Mr. Daniel’s book first appeared in 1876, 
more than twenty-five years ago, and in the interval the law of negotiable in- 
struments has made progress. The scientific and effective way to prepare a 
new edition of such a book would be to remould and rewrite a large part of it, 
as was done with SEDGWICK ON DAMAGES. Adding paragraphs to sections 
and trying to fit new pieces into old notes has resulted in a patchwork which 
must be confusing to the student and a snare to the practising lawyer. It is 
never quite safe to trust the statements of a text-book as to the contents of a 
case, but it would be positively dangerous to take any chances with this work, 
so full is it of pitfalls for the incautious. In conclusion, it is fair to say that for 
the errors peculiar to this edition Mr. Daniel is not primarily responsible. 
The preface informs us that by reason of other exacting employments he could 
not give to the preparation of this edition his close personal attention, and that 
the work for the most part was done by others. But Mr. Daniel’s debt to his 
assistants does not seem to be a heavy one. J. D. B. 





THE LAw OF SURETYSHIP. By Arthur Adelbert Stearns. Cincinnati: The 
W. H. Anderson Co. 1903. pp. xvii, 747. 8vo. 

In his preface the author sets forth the wide range in the problems that come 
within the law of suretyship in the most extended sense of that word. Under this 
head he classes generally all contracts in which two or more are jointly or sever- 
ally bound for the same duty, also those contracts in which the debtor secures 
his obligation by the pledge or mortgage of his property. It is not usual to 
find so clear an apprehension of the problem in suretyship. Wherever there 
is a principal obligation, and wherever there is a secondary obligation to secure 
that principal obligation, there is suretyship. If the secondary obligation is 
a promise, the special situation may be described as personal suretyship ; if the 
secondary obligation is a conveyance, the special situation may be described as 
real suretyship — in either case the general situation may well be described as 
suretyship. Personal suretyship is that which is by accepted usage called surety- 
ship, while real suretyship is by accepted usage called mortgage; but in truth 
suretyship and mortgage are so interwoven that they may always be treated 
together with advantage, and can never be divided without disadvantage. 

One of the most difficult problems of the law of suretyship, indeed a problem 
both in suretyship and in mortgage, is as to the creditor’s right to the surety’s 
securities. The author states the law in the ordinary form upon that question 
in section 272: that there is subrogation given in favor of the creditor to the 
securities held bythe surety which have been given to him by the debtor. Upon 
a careful examination of the situation this law seems not to be well founded. 
It is true that the surety is surety in a personal suretyship, and is debtor there- 
fore of the creditor in that suretyship. But the surety is mortgagee also ina 
real suretyship of the securities which the principal debtor has given him for 
his indemnity. It is difficult to see how as to these securities the surety owes 
any duty to the creditor in the personal suretyship more than to any other 
creditor of his. The true solution, it seems, is that the proceeds of these se- 
curities are the property of the surety, and should be distributed therefore as 
general, not as special assets. 

This example is enough to show the importance of following, in future dis- 
cussions of the law of suretyship, the lead taken by the author in this treatise. 
The law of suretyship cannot be worked out without comparison with the law of 
mortgage; the law of mortgage cannot be appreciated without collation with 
the law of suretyship. Indeed the desirable end in such investigations is the 
establishment of general principles applicable to the law of suretyship in this 
extended sense, namely, the situation in which there are two things in the hands 
of the creditor, one primary, the other secondary — both for his one satisfaction. 

B. W. 
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A TREATISE ON THE LAW OF PRIVATE CORPORATIONS. By Wm. L. 
Clark and Wm. L. Marshall. St. Paul: Keefe-Davidson Law Book 
Co. 1901. 3 vols. pp. xxxi, 1-828; xxviii, 829-1716; xxxii, 1717-3038. 
8vo. 

rpg | a little more than a century the law of corporations has developed 
from a few insignificant principles having little bearing upon the ordinary 
affairs of life, until it has become one of the chief divisions of our law and the 
one most closely connected with all business relations. Some of its principles 
are still in the formative stage, and many others have but recently become clear] 
determined. Especially is this true with reference to that branch dealing with 
private corporations, which, from the tremendous growth of business corpora- 
tions in the past few years, has become in many respects the most important 
topic of the whole law. On account of this situation, a clear, concise, acces- 
sible, and complete discussion of the whole field of the law of private corpora- 
tions is most essential, not only for the present understanding of the subject, 
but even more as an aid to its future development. The present work is a most 
successful attempt to meet this need. 

Within the space of three compact volumes, the writers thoroughly cover 
every phase of their subject and its many details. Each principle is clearly 
stated and its application made to the many different situations that may arise. 
Often concrete illustrations are used for greater clearness. Especially upon the 
points where the authorities are in conflict is the treatment clear and convinc- 
ing. The conflicting views are carefully stated and the results of each are 
shown. The question at issue is reduced to its lowest terms and the funda- 
mental point of difference thus indicated. The authors then briefly and almost 
uniformly with sound reasoning point out what they deem the true guiding 
principle and the direction in which its adoption would lead. Particulatty note 


worthy from this point of view is the discussion upon De Facto Corporations, 
together with the allied topics, and the treatment of that most difficult subject, 


the Effect of Ultra Vires Transactions. The latter is an important contribu- 
tion to the literature of the subject, not so much from any new theory that it 
presents as from its careful analysis and criticism of the conflicting views. 
Special attention might likewise be called to the chapters on Consolidation and 
Reorganization, Watered Stock, and Management of Corporations. 

The real secret of the value of the work is in the thorough analysis of each 
topic and sub-topic, which has been carried out with great detail. The topics 
of each chapter are carefully selected, each chapter is divided into sections 
and sub-sections, and these last are often again divided. Each paragraph 
has its black-letter title, and at the beginning of the chapters these titles are 
brought together in the form of an outline, showing at a glance not merely the 
contents of the chapter, but, what is more important, the mutual relations of the 
constituent parts of the particular subject under consideration. Also at the be- 
ginning of each chapter or main division there is a brief black-letter head-note 
orsummary. ‘These are concise and comprehensive, and constitute excellent 
résumés of the various topics. This method presents in distinct outline the 
principles at the basis of the rules of law, and makes clear the relations of these 
rules one with another, thus evolving a connected system of jurisprudence out 
of what might otherwise appear to be an undigested mass of cases. This 
method, too, coupled with an excellent index, makes it an easy task to find an 
particular topic, a merit of very great value to the busy attorney, and one whic 
is too often neglected. 

As a statement of the law and of its underlying principles, the writers have 
produced in this work a really notable book. tt oes not purport to be a criti- 
cism of the law, and on settled points they have little to do with theoretical 
discussion beyond stating the reason at the basis of the rule. In case of con- 
flicting views they enter the field of criticism briefly but sufficiently for an 
understanding and a decision of the question at issue. In the citation of 
cases they give only the leading ones, except upon the mooted points, where the 
citation is said to be exhaustive. The whole plan, both in its conception and 
its achievement, renders the book an eminently practical treatise, and one of 
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the very character most needed in dealing with the countless important ques- 
tions which are constantly arising from the complicated system of corporations 
that rules the business world of to-day. W. H. H. 





JoHN MARSHALL. Lire, CHARACTER AND JUDICIAL SERVICES. Edited by 
John F. Dillon. Chicago: Callaghan & Company. 1903. 3 vols. pp. 
Iviii, 528; iv, 565; v, 522. 8vo. 

On February 4, 1901, was celebrated the one hundredth anniversary of the 
day on which John Marshall first took his seat as Chief Justice of the United 
States. This celebration was, as Judge Dillon says in the introduction to the 
present work, “the most remarkable, voluntary, spontaneous tribute in its extent 
and character, which, in the history of our profession, in any country or in any 
age, was ever paid to the name and memory of a judge long since deceased.” 
Under the auspices of the national and state governments, of the courts and the 
bar associations, exercises were held in the national Capitol and in thirty-seven 
states and territories. At these exercises more than fifty principal orations and 
addresses were delivered by eminent lawyers, judges, and scholars. It is these 
orations and addresses which are now collected and published in three hand- 
some volumes. The collection is practically complete and the principal ad- 
dresses are given in full or with unimportant omissions. To these are added five 
notable eulogies, delivered on past occasions by Horace Binney, Joseph Story, 
Edward J. Phelps, Chief Justice Waite, and William Henry Rawle. The 
editor contributes an admirable introduction. 

On account of the limitations which necessarily result from the original 
nature of the contents of the work, the collection cannot take the place of a 
complete biography of Marshall, nor even, perhaps, of a full and eaborsie dis- 
cussion of the importance, quality, and value of his work. But these volumes 
are admirably fitted, both to whet the appetite for books whose character per- 
mits fuller and more formal study, and to supplement what can there be found. 
The addresses here included touch more or less upon Marshall’s personal ap- 
pearance and personal traits, his private as well as his public character, the 
story of his life, his rank merely as a Judge, and the nature and effect of his 
more important judicial decisions. But happily the speakers almost without 
exception recognized that their most appropriate and significant theme was to 
be found in an estimate of his place and his work as one of the founders of the 
nation. Itis this above everything else which constitutes Marshall’s title to 
the admiration and gratitude of posterity, and it is in this field also that the 
solemn and deliberate judgments of half a hundred scholarly and practical men 
of the present day are of most value. In few of these addresses do we note the 
tendency so prevalent on such occasions to indiscriminate praise. The prevail- 
ing tone is warm and enthusiastic, but it is also in a sense judicial. Though 
each speaker must have consulted largely the same materials as the others, 
each has approached them from his own point of view, and in most cases 
stamped his conclusions with the marks of his own mental attitude and inde- 
pendent thought. No one historian or biographer can possibly present a com- 
plete and just estimate of any great man because no one historian or biographer 
can be fitted by personal sympathies and aptitudes to appreciate all the elements, 
good or bad, that make up a great man. It is this fact which gives to the 
present work its chief interest and value for the student. 

To those of his own profession, as lawyers and as citizens, the elements in 
Marshall’s character and work, which are discussed with clear appreciation 
and vigorous eloquence throughout these volumes, should prove a double in- 
spiration. It is well to be reminded, in these days when the principles which 
Marshall established are accepted so completely as to seem almost self-evident, 
that there was a day when those principles were the subject of grave doubt 
and bitter conflict. It is well also for the legal profession to remember that 
Marshall’s construction of the powers and duties of his court not only gave that 
court a position and dignity which his predecessors had not hoped nor claimed 
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for it— and which raised it above any other court in the world — but also, and 
as a necessary result, gave to his profession and ours a new importance, dignity, 
and responsibility. At the same time he taught us how to realize its importance 
with modesty, to maintain its dignity without affectation, and to discharge its 
responsibility with courage and power. If Judge Dillon’s collection enforces 
these lessons, by the new interest and enthusiasm it may well inspire, it will 
indeed prove its value. H. W. D. 


~ 





THE GENERAL PRINCIPLES OF THE LAW OF CONTRACT. By Louis L. 
Hammon. St. Paul: Keefe-Davidson Company. 1902. pp. xxx, 1233. 
8vo. 

The law of contract constitutes a basis of so large a part of the common law 
system and has such a vital influence upon all business relations that a new 
discussion of the subject is almost always helpful and welcome. The present 
work covers the whole field quite exhaustively, with especial reference to its 
modern developments. In addition to the more fundamental principles, it 
‘includes several matters not generally discussed so fully in the usual work of 
this kind. The chapter dealing with illegal contracts is especially noteworthy 
in this regard. The discussions also of the capacity of parties, and the effect of 
mistake, misrepresentation, fraud and undue influence, deserve particular men- 
tion. It is the full treatment of topics such as these that gives completeness 
and value to this work. 

As in case of several other publications of this house that we have had occa- 
sion to notice, considerable care has been taken to render the contents of the 
book readily accessible. This is accomplished by means of analytical tables of 
contents for each chapter, black-letter titles for each section, and black-letter 
summaries for the main topics. ‘This method not only greatly reduces the 
mechanical labor of legal investigation, but also adds considerably to the clear- 
ness of the discussion through the careful analysis of the subject that is necessary 
for the proper execution of such a plan. The writer has done this part of his 
work thoroughly and well. 

Though the scop2 of the volume is very comprehensive, many of the topics 
are stated merely in outline or with only a brief discussion of the main rule. 
This, however, is wise, for a general text-book of this nature should not be 
encyclopedic, but should leave more detailed consideration to special investiga- 
tors. It should bring together all the general principles of the subject into one 
connected discussion, which may be a convenient reference manual for the prac- 
titioner and the student, and serve as a point of departure for more detailed 
research. This end Mr. Hammon has accomplished with considerable success. 
The work is distinctively commendable and should prove acceptable to the 
profession. W. H. H. 





HuGHES ON ConTRACTs. By William T. Hughes. Chicago: Callaghan 
and Co. 1903. pp. 608. 8vo. 

The plan of this book is novel. The author has divided it into three parts 
containing respectively twenty, one hundred and thirty-two, and four hundred 
and thirty-nine pages. In the first part he discusses the fundamental concep- 
tions of law, and in the second the leading phases of the subject of contracts. 
The last part, styled a text-index, constitutes the most important and most val- 
uable part of the work. It consists of a digest or encyclopedia of leading cases 
arranged alphabetically both under the name of the case and under an appro- 
— topic. The citation of each case is given not only to the regular reports 

ut also to text-books, case-books, and other works in which discussions of it 
may be found. Under each case similar cases are also cited and briefly 
abstracted. The purpose of the author, as explained in his preface, is not to 
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discuss subjects in great detail himself, but to refer to the ‘great leading and 
annotated cases upon each proposition stated.’’ 

The author’s manner of dealing with his subject could be improved, it would 
seem, by a more careful analysis. Much space is consumed in partially dis- 
cussing in one place what is more fully discussed in another. For example, 
practically all the matter given in the first part is repeated in more expanded 
and more accurate form in the second, so that the first part seems superfluous. 
The term “contracts” is inaccurately applied to many topics which it does 
not properly include, such as judgments and quasi-contracts. Certain discus- 
sions of subjects admitted not to belong to the field of contracts seem rather 
out of place, as, for example, the ninety-page treatment of criminal law in the 
third part. Too much prominence is given to Latin maxims which are so often 
on close analysis found to be meaningless or erroneous. What errors appear 
in the book are usually due to statement so condensed as to be misleading, or 
to a failure to find the ultimate principle, rather than to absolute misconceptions. 

The chief value of the book would seem to be as a general index to text- 
books and other authorities. It will be useful in looking up the broad princi- 
ples of the law of contracts rather than for careful preparation on a given case. 
It is a good book for finding quickly in a general way what the law is. 





A TREATISE ON COMMERCIAL PAPER AND THE NEGOTIABLE INSTRUMENTS 
Law. By James W. Eaton and Frank B. Gilbert. Albany: Matthew 
Bender. 1903. pp. xciii, 767. 8vo. 

This work resembles in general arrangement the standard treatises on com- 
mercial paper, but the method of handling the details of the subject is some- 
what new. In this regard the volume might almost be described as a running 
comment on the Negotiable Instruments Law. The text selected for discus- 
sion is that of the New York Act, but there are cross references to the statutes 
of all the other twenty or more jurisdictions in which the Law is now in force. 
After citing the provisions of the New York Act, the authors indicate by a 
summary of the common law decisions the extent and nature of the changes 
which the legislature has brought about. This manner of treatment is logical 
and effective and may be commended as the best idea in the book. 

The authors make no attempt to do more than state decisions of the courts. 
The principles of the law merchant and the reasons and customs which under- 
lie them are omitted. Even such a disputed point as the reason for the liability 
of the acceptor of a forged bill is not discussed. Such a work, it would seem, 
can hardly be regarded as a real contribution to the study of the law of nego- 
tiable instruments. 

In the field which they attempt to cover the authors are generally accurate. 
There is, of course, an occasional omission. For instance, under the Nego- 
tiable Instruments Law, one who takes incomplete paper, although for value 
and without notice, must ascertain at his peril the actual amount for which the 
possessor has authority to fill in the blanks. Formerly in America possession 
of the instrument was sufficient evidence to a dona fide purchaser of authority 
to fill up to any amount. Fxdlerton v. Sturges, 4 Oh. St. 530. This distinction 
between the common and the statute law is not clearly pointed out. Such 
omissions, however, are rare, and, as a manual for the practising attorney, the 
book may well be of use. 





CASES ON EQUITY PLEADING AND PRACTICE. By Bradley M. Thompson, Jay 
Professor of Law in the University of Michigan. Chicago: Callaghan 
and Company. 1903. pp. ix, 326. 8vo. 

The study of law by the case-system aims at giving the student a knowledge 
of how to find the law and a training in legal reasoning which will enable him 
to apply it when found. To gain these two objects, especially the latter, it 
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seems that a detailed treatment of a subject is essential. The general prin- 
ciples are usually plain and not open to argument. The difficulty comes in the 
details of their application, and it is here that there is room for the free dis- 
cussion in class without which the mere study of the cases is of little value. 

The compiler of the present volume, however, has attempted to make it 
comprehensive in scope. He has covered the whole field of Equity Pleadin 
and Practice, beginning with a consideration of Persons Capable of Suing tad 
ending with cases on the special Bills of Interpleader and Bills to Perpetuate 
Testimony. Yet the book contains but three hundred and twenty-six pages. 
The result is that each branch of the subject is touched upon with an extreme 
generality which is unfortunate for the two special purposes of a case-book. 
And owing, doubtless, to the same lack of space, there is no attempt to indicate 
the historical or logical development of the law. If the author had made a 
judicious selection of the main divisions, — if, for instance, he had confined him- 
self to the ordinary course of a suit in Equity and treated the different pleadings 
more exhaustively, — he would have produced a more valuable book for class- 
room work. In its present form, however, the volume gives a fair general idea 
of what the various pleadings are. 





A TExtT-Book OF LEGAL MEDICINE AND TOXICOLOGY. By Frederick Peter- 
son and Walter S. Haines. Philadelphia, New York, and London: W. B. 
Saunders & Co. Intwovolumes. Vol. I. 1903. pp. 730. 8vo. 

This work appears to be rather a medical text-book than a legal treatise. It 
is intended for the lawyer who may have occasion to investigate thanatological, 
biological, or toxicological matters. Thus the various chapters are written b 
men well known in the medical world and not by legal text-writers, and, with 
the exception of the two chapters dealing with the medical jurisprudence of life 
and accident insurance, the citations are principally to medical works. The 
more purely legal aspects of medical jurisprudence, such as the legal rights and 
duties of physicians and coroners, or the laws relating to the practice of medi- 
cine, are practically omitted, while the more purely medical aspects, such as 
the means of identifying partial remains, or the effects of various kinds of 
wounds and injuries, are fully treated. The work seems to cover very much 
the same ground as earlier works of the same class, as for example the fourth 
edition of Taylor’s Medical Jurisprudence or the more extended work of 
Witthaus and Becker. But as it is somewhat later in publication, it naturally 
represents a learning in some respects more recent; thus the second volume 
promises to contain a chapter on the medico-legal bearings of the X-rays. 
The fact that it is a compilation of treatises by specialists on the various 
subjects considered would also tend to give it more weight as an authorita- 
tive work than it would have if written entirely by one or two men. The work 
could hardly be of very general service to an attorney, but, as it appears to be 
an excellent one of its class, it might well prove of considerable value in a case 
turning largely on medical evidence. 





THE ELEMENTS OF THE LAW OF NEGOTIABLE INSTRUMENTS. By John W. 
Daniel and Chas. A. Douglass. New York: Baker, Voorheis & Company. 
1903. pp. xxxi, 418. 8vo. 

The practical experience of Mr. Daniel added to the theoretical learning of 
Mr. Douglas, a teacher of the law, should make a distinct success of a work 
“designed exclusively for the use of students and instructors in law schools.” 
Based on the larger work by the same authors contemporaneously published 
and reviewed in the present issue of this magazine, it necessarily reflects both 
its defects and its merits. In condensing their work into one small volume, the 
authors have apparently made it their primary purpose merely to set forth the 
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present state of the law. They thus furnish the student with much knowledge 
in convenient space; but by omitting any extensive treatment of the underlying 
principles of the law, their origin, development and successive applications, they 
provide little material for original thought and mental discipline. The con- 
densed nature of the book leads likewise to an inadequate discussion of partic- 
ular subjects. Thus the difficult subject of anomalous indorsement is dismissed 
with a single page. Few cases are cited, the authors preferring to refer the 
student to other text-books. The table of cases does not disclose the cases of 
Price v. Neal, 3 Burr. 1354 and Minet v. Gibson, 3 Term Rep. 48. The case 
of Young v. Grote, 4 Bing. 253, is cited as if it were still law, no reference being 
made to the English and American cases which _— it. Mechanically the 
book is very satisfactory; the type is large, the binding strong and flexible. 
oo a may prove of value in many law schools where the text-book system 
still obtains. 














